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Before Sir Grimwood Mears, Chief Justice, and Mr.
Justice Mukerji. Novetti-

ELSHEN S A ' H A I  a n d  oth e rs  (PL.4.iNTTi''Fs) v. E A G H U - -  

N A T H  S I N G H  a n d  ot h e e s  (Defend.ants).'^

Hindu law—Join t Hindu fam ily—Alienation hy father— 
Mortgage for payment of a p'e-emption decree—An­
tecedent debt— Pre-emption decree not a debt—“ Benefit 
to the estate”—Mortgage binding on pre-empted property.

A  pre-emption decree gives an option to the pre-emptor 

to obtain the property on m a k i n g  payment, but does not c a n y  

any order for payment, it is, therefore, not a “ debt” in the 

proper sense of the term and can not constitute an antecedent 

debt. Nathu v. Kundan L ai (1) and Kapildeo v, Thakur 
Prasad (2), dissented from. Bhagwan Das y . MaJtadeo- 
Prasad (3) and Shankar Sahm v. Bechn Ram (4), followed.

Ordinarily a H i n d u  father cannot mortgage joint ancestral 

property for the purpose of m a k i n g  p a y m e n t  in compliance 

Vi'ith the terms of a pre-emption decree obtained by h i m  for 

the purchase of fresh property. Shankar Sahai v. Bechn  
Pinm. (4), followed. Jagat Narain v. Mathura Das (:5), 

referred to.

W h e r e ,  with the mortgage m o n e y  the pi.'e-einption decree 

w a s  c o m p h e d  with, and the property obtained by  pre - em p ­

tion w a s  included in the mortgage, the mortgage w a s  binding 

and effective as regards the pre-empted property.

i)r. K ailas N a th  K a tju , for tlie appellants.

Dr. N . G. V a ish, for the respondents.

Mears, C. J . ,  and Mu k erji, J. :—The suit arose 
out of a mortgage executed on the 12th of July , 1916> 
by Eaghiinatli Singh, defendant No. 1, and IiIfi father

Im, 7.

=1= First Appeal No. 380 of 1925, from a decree of Syed Ali Mohiminiadf 
Suboi'dinate Jndga of Meerut, dated the 21st of'Ttfay, 1925.

(1) (1910) 7 A.L.J., 1182. (2) M V  11 A .L J ., %1.
(3) I.L.K., 45 AIL SC'O (4i /1!)’2oV t l . r . ,  47 All., 381.

(5) (1938) I.L .E ,, 50 All., 969.



iy28 Sewak Earn, who lias since died. The anioiiDt borrow- 
Ktshm ®d was a siini of Rs. 4,000. The pjaintilfs pleaded that
sahaj mortgage was executed for legal necessity and "was

Eaghun.wh therefore binding, not only on Rag'luinath Singh, one of
the mortgagors, but on his minor brother Khair Singh, 
defendant No. 2, and also on his minor son Bhopal 
Singh, defendant No. 3. Bhopal Singh alone contested 
the suit through, his guardian. His contention was that 
the mortgage was not supported by legal necessity.

The learned Subordinate Judge found that there 
ŵ ere foui’ items which ;̂\T.nt to make up the entire mort­
gage money. These were tlie sums of Rs. 1,586, 
Es. 1,800,'Rs. 64 and Es. 550.

As regards the first sum, the learned Judge fomid 
that it was borrowed to pay an antecedent debt payable 
by the mortgagors, Accordingly he found that both the 
defendants Nos. 2 and 3 were liable to pay the sum. He 
found that the sum of Rs. 64 liad been obtained to meet 
the costs of the execution of the mortgage-bond. In  his 
opinion this amoimt tor legal necessity. The leain- 
'Cd Judge accordingly made a decree for the sale of the 
property mortgiiged to recover these two sums.

As regards the sum of Es. 1,800, the learned Judge 
found that it had been borrowed to pay the purchase- 
money for a pre-emption decree, and he thought that the 
members of the joint Hindu family could not jeopardize 
the ancestral family property in order to purchase fresh 
property. He accordingly held that the mortgage for 
the sum of Es. 1,800 was not binding on the family.

As regards the sum of Es. 550, the learned Judge 
found that it had been paid by the mortgagees, but that 
■there was no legal necessity to support the same. The 
learned Judge accordingly gi*anted a, personal decree for 
the sums of Rs. 1,800 and Es. 550.

In appeal the plaintiffs-appellants contend that on 
"the evidence the entire mortgage-money was borrowed,
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cither for legal necessity, or for payment of antecedent 
debts. The first question that therefore arises with res- 
pect to the sum of Es. 1,800, is this. Was there a debt 
existing at the date of the mortgage which Bewak Bam 
and Raghunath Singh were bound to pay? The learned 
counsel for the plaintiffs-appellants has relied on two 
cases, namely the case of N a tk u  v. K tm d a n  L a i (1), and 
the case of Kapilcleo v. T h a h ir  Prasad (2), as laying 
down the proposition that where a Hindu father borrows 
money to pay the purchase-money under a pre-emption 
decree, he borrows money to pay an antecedent debt. 
This opinion has been dissented from in later cases and 
they are B h agw an Das v. M ahadeo Prasad (3), and 
S h a n ka r  Sa hai v. B ech u  R am  (4).

We have considered the point and w'e are clearly of 
i)]nnion that no debt, in the propei' sense of the word, 
existed on foot of the pre-emption decree. The pre- 
-emption decree gave the option to the pre-emptor to ob­
tain property on payment of money. A pre-emption de­
cree does not carry any order for payment. The decree 
is always conditional, namely, in case of payment cer­
tain  property would belong to the plaintiff , and in case 
nf non-payment the suit would stand dismissed, probably 
with costs. The mere fact that in the case of non-pay­
ment of the purchase-money a decree for costs would be 
passed against the pre-emptor, cannot invest the whole 
transaction with the character of a debt. I t  may be 
pointed out that the amount of costs is usually very small 
as compared with the purchase-money. The appellants’ 
case, therefore, so far as it is based on the principle of 
antecedent debt, cannot be maintained.

Next it was argued by the learned counsel for the 
appellants that according to the recent M l  Bench case 
o f Jag  at N ara in  v. I)as .(5), a head of a joint

(I) (1910) 7 A .L.J., 1182. (2), (1913) 11 A .L.J., 961.
(3) (1923) I.L .E .. 45 All., 390. (4) (1925) I.L .R ., 47 All., 381.

(6) (1928) I.L .E ., 50 All,, 969. ,
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19-28 .Hindu family is entitled to make a fresh purchase of pro- 
perty, It was argued that this case has shaken the
authority of the case of S h a n ka r Sa lm i v. B ech u  R a m  (1), 
and other cases which decided that a transaction by one 
member of a joint Hindu family which can bind the
others must be of a defensive nature. We have accord­
ingly read the Pull Bench case and we are of opinion that 
the facts of the case actually bring themselves within 
the purview of the decision in the case of Shctnkar Sahai 
y. Bechu R a m  (1).

The facts of the Full Bench case were these. A
Hindu family possessed property wliich was situated far
away from tlie place of residence and it was found to be 
inconvenient to manaige tlie property. The adult male 
members of the family sold the property with the express 
purpose of purchasing nearer home, so that the purchased 
property might be better maiuaged. As a matter of acci­
dent, it happened that the piirchase-inoney was lost be­
cause the bank, in which the money had been put for safe 
custody, had closed its doors. As has been laid down by 
the Privy Council, and in the case of h is p e d o r  S in g h  v. 
K harak S in g h  (2), to find whether a certain transaction 

• is binding on the family or not its nature must be ex­
amined at the date of the transaction and it should not be 
judged by what happened later. On this principle the 
fact that the money was lost owing to the bank having 
collapsed had no bearing. The transaction was found, 
by the learned Judges to have been for the benefit of the 
family. It was, in fact, in its inception an act which 
was designed to protect or defend the family from an in­
evitable recurring loss, the property by reason of its situ­
ation yielding less than nearer property would do. As 
we have stated, the facts bring the case withiivthe prin­
ciple enunciated in the ca?e of S h a n ka r Sahai v. B eM u  
R o m  (1). Indeed it has been put forward by the learned

(1) (1925) T.L.R., 47 All., 381, (2) (1928) 30 All,, 776.

476 THE INDIAN LAW REPORTS, [VOL. L l .



counsel for the parties before us that a particular pur- _ __
chase which iiivolves the mortgaging of the family pro- Kjssen

perty may in very special circumstances amount to a legal 
necessity. For examplej there may be a small patch of 
land situate inside a larger area owned by the family 
and the. owner of that patch of land may be a constant 
source of trouble to the family. In the circumstances the 
purchase may be justified. We need not express any 
opinion on a hypothetical case. It is sufficient to say 
that each case will have to be judged on its own merits, 
and, on the law as it stands, we are of opinion that this 
particular transaction cannot be upheld and that the ap­
peal must fail as regards this point.

The learned counsel for the appellants prayed that 
we might remit the case for further inquiry to the lower 
court. The ground of his prayer was that when the 
learned Subordinate Judge decided this suit the appel­
lants did not adduce evidence on the merits, necessity, 
and financial advantages of the transaction, because the 
case of S h a n h ir  Sahai y . B ech u  R a m  (I), ŵ as sufficient 
for the purpose. It was argued that the plaintiff's might 
have, in view of the Pull Bench case of Jagat N a m in  
(2), led evidence to show that there did exist circum­
stances which justified the father and the son to make the 
purchase by tlie pre-emption suit, but we find that no 
such ground was taken in the memorandum of appeal, 
and we are also of opinion that a remand of an issue is.’ 
likely to encourage the parties to adduce false evidence.
We,therefore cannot accede to this request.

For the plaintiffs a,ppellants it was then contended 
that in any case the amount of Bs, 1,800'and'Rs, 550 
ought to come out of the pre-empted property. As to 
this there can be no doubt. The minor members of the
family repudiate the transaction of the purchase of the

(1) (1925) I .L .B ,, 47 All, 381. (Oy (1®8) L L .B ., 50 All., 969.
36 AD.
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m s  pre-empted property. In tlie circumstances they cannot 
possibly object to a mortgage by SeAvak Earn and Eagim- 
natli Singh of the property which they had acquired by

Ragbunath pre-emption.
Qixgh

[The rest of the judgement, not being material to 
this report, is omitted.

Decree m odified .
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Before Mr. Justice Sulaman and Mr. Justice Kendall.

AMAEJIT ITPADHIYA ( D e f e n d a n t )  v . ALQU
A W -  CHAUBE ( P l a i n t i f f )
her, 15.

------- -—  Hindu laio—^inAlvm— Inheriicmce— Datightefs daughter p s -
jereyitial heir ov'GT daughter's son.

A daughter’s daughter is a preferential heir, as against the 
daughter’s son, to stridhan property left by their maternal 
grandmother, in cases where their mother predeceased her 
own mother. Sidjramanim Ghstti v. Arunachelani Ghetti 
(1), followed. Sheo Shmikar Lai v. Debi Sahai (2), distin­
guished.

The facts material to this report were briefly as 
follows:—The plaintiff claimed to be the heir to certain 
property which was the stridha7i of his maternal grand­
mother, Musammat Gomta. During the trial of the suit 
it transpired that the plaintiff had two sisters living. It 
was also established that the plaintiff’s mother, Musam- 
m.at Eeshma Kuar, had predeceased her own mother, 
Musammat Gomta. The trial court having decreed tlie 
suit, there was an a,ppeal to the High Court.

Mr. A . Sam jal, for the appellant.

Maulvi Iqhal A h nU d mdL V M \d it Nar7ncidesh.war 
Prasad U padhiya, for the respondent,

* Eirs-t Appeal Nn. 107 of 1925, from a decree, of Matlmra Prasad, 
Subordinfite Judge of Azan]fr,;irli, dated tlie 28th of Jamiary, 1925. 

fl) (1904) I .L .E ., 28 Mad,, 1 . (2) (1903) I .L .E ., 25 All,, 468,


