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cannot agree with the learned couuiientators. My opi- 
Ehperob niou is in agreement with the opinion expressed in that 
attohia case, All that is necessary to prove the offence is that 

a public servant bad promised to show favour in the 
exercise of his olficial functions, although he might in  
reality have no such opportunity.

The conviction is upheld. I  reduce the sentence to* 
rigorous imprisonment for one month.

A PPELLA TE CRIM INAL.
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Before Mr. Jnstice Dalai.

EMPEROR V.  JWALA. a n d  a n o t h e r . ^
.928

/iKifflJi- Penal Code, sections 489A/511—Attempt at counter- 
’ feiting currency notes—P m h u i must he capable of

causing deception— “ Counterjeit”—Indian Penal Code,.
section 28.

For a thing' to be termed “counterfeit” according' to the 
definition given in section 28 of the Indian Penal Code, there 
should be some sort of resemblance sufficient to. cause decep­
tion. In a case of counterfeiting currency notes, where thê  
ability of the accused persons and the capacity o f the materials, 
with which they worked were not such as to pi'oduce a cur­
rency note which would take in even the most ignorrint vil­
lager : Held there could be no conviction under section 489A,. 
read with section 511, of the Indian Penal Code.

The facts of the case sufficiently appear from the 
judgement of the Court.

Appeal from jail.
The Government Pleader (Mr. SanJuir Saron), for 

the Crown.
D a l a l , J. Badri has been convicted of an offence 

of possessing instruments or materials for forging or 
counterfeiting currency notes, under section 489D. He

♦Criminal Appeal No, 650 of 1028, i!rom an order of L. V. Arilagh,
Sessions Judge of Siiahjahanpur, dated the 5tli of July, 1928.



and Jwala have been convicted ,of an offence under sec- __
tion 489A of counterfeiting currency notes. The offence Emperor. 
of which they have been convicted is one of an attempt 
under section 511. These materials were found in 
Badri’s house, and it has been proved that his intention 
was to forge currency notes. In my opinion, in consider­
ing an offence under this section it is not necessary , to 
prove that Badri had the ability to ‘produce counterfeit 
currency notes with the materials in his possession. The 
question, therefore, will not arise whether his ability and 
the materials at his command could have produced a note 
which may be termed counterfeit according to the defi­
nition given in section 28 of the Indian Penal Code.

The case, however, is different mider section 489A.
Whoever counterfeits, or knowiugly jjerforms any part 
of the process of counterfeiting, any ourrency-note or 
bank-note is to be punished under that section. A per­
son is said to counterfeit who causes one thing to re­
semble another thing, intending by means of that re­
semblance to practise deception or knowing it to be like­
ly that deception will thereby be practised. It is true 
that it is not essential that the imitation should be exact, 
but there should be some sort of resemblance sufficient 
to cause deception. In the present case the learned 
Judge has ridiculed both the ability of the appellants and 
the capacity of the materials to produce such a note as- 
would take in even the most ignorant villager. He was 
of opinion that the accused were experimenting in order 
to discover a satisfactory method of counterfeiting. Such 
an experimental stage cannot be considered an attempt 
at counterfeiting. The learned Government Pleader 
rightly drew my attention to the illustrations to section 
511 under which in cases where theft would not be pos­
sible by reason of the absence of any valuable property 
there would be an attempt at theft. In  those cases, how­
ever, the accused does an act towards the commission of
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1928 theft. In the present case no such act is possible because 
'ai:PiffiOE~ according to the Sessions Judge the appeUauts are in­

capable of performing such an act. If the materials had 
been perfect and the appellants liad ability, and thi'ough 
some error in the.operation or by sudden seizure the per­
fect article had not been produced, the acts of the appel­
lants could have been called atten:ipts. Every one, if he 
is so inclined, can‘commit a theft. I t does not require 
any special ability. In the case of the counterfeiting of 
a currency note both ability and materials of a particu­
lar kind are required. If those materials and ability are 
not present it cannot be said that an act performed ^\'ith- 
out the ability to counterfeit and without materials which 
may help to a useful counterfeiting would be an attempt. 
Moreover in the present case tlie a^ipellauts had done 
everything possible that they could do, and the result was 
a most pronounced failure. The stage of attempt had 
been passed and yet there had been a failure of realiza­
tion. When admittedly according to the Sessions Judge 
no offence was committed under section.489A even after 
the appellants, had used their full ability and utilized all 
the materials at their disposal, ‘recourse cannot be liad to 
the provisions of the Code relating to an attempt simply 
because the appellants’ desire had ended in failure.

I  uphold the conviction of Badri under section 489D 
but reduce the sentence to rigorous imprisonment for live 
years. His appeal is otherwise dismissed. I set aside 
the conviction and sentence of Jwala and order his re­
lease.
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