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duties. I a Magistrate before issuing a nofice under
section 112 thinks it it to consult the police in order to
form an opinion as to whether or not he should issue such
a notice, there is nothing in the Code to prevent him from
doing so. It follows, therefore, that, apart from the yro-
visions of section 202 of the Code, a Magistrate proceed-
ing under chapter VIIT has the right to call for a repors
from the police hefore issuing a notice under section 112.
The view that I take is in consonance with the view taken
in the case of Sanjivi Reddy v. Koneri Reddi (1).

The moment a notice is issued under section 112 the
Crown has the right to conduct the case against the
person called upon to show cause and section 495 of the
Code of Criminal Procedure gives discretion to the Magis-
trate to permit the prosecution to be conducted by any
‘person mentioned in that section. That person may or
may not be a police officer.  Tn the present case, therefore,
the Magistrate wax {ully competent te direct the police
‘to adduce evidence in the case.

Far the reasons given above I dismiss this application.

APPELLATE CIVIT.

Before Justice Sir Lal Gopal Mukerji and Mvr. Justice Eennet.

SHUBRATAN axp ANOTHER (DEFENDANTS) v. DHANPAT
GADARIYA (Pramntirr).* ‘
‘Transfer of Property Act (IV of 1882), sections 60, 62—
Redemption of usufructuary mortgage—Long period fixzed—
Onerous terms—Contraet Act (IX of 1872), section 14—
““Clog on the equily of redemption”—Rules of equity con-
tained in English cases are inapplicable where statutory law
applies.

A possessory mortoage of o house was made for a period
of 60 years for Rs.75. The rent of the premises was taken

*Second Appeal No. 204 of 1931, from a decree of Sarup Narainm,
Second - Addftional Submdmam Judge of Gorakhpury - dated the 25th of
“November, 1980, modifyinz a decree of . %. Tishman, Munsif of Gcr*alxl pur,
«dated the 23rd of March, 1929.

(1) (1925) I.I.R.; 49 Mad., 813
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to be annas B per month, and the interest was Re.1-8-0 per”
month ; so tliat, after deducting the rent, the interest was
Re.L per month, payable after 60 years, at the time of redemp-
fion. It was further agreed that the mortgagee was also to
be paid, at the time of redemption, any money which he
might spend in building or rebuilding the house, with interest
thereon at 2 per cent. per mensem. In a suit for redemption,
brought within the period of 60 years, the trial court decreed
redemption on payment of Rs.2,300, but on appeal the lower
appellate court reduced the amount to¢Rs.711 only, holding
that the amount spent by the mortgagee in building was
Rs.300 and that as the house could fetch a rent of between
Rs.5 and Rs.6 per month the interest on this amount should
be set off against the usufruct. Held, in second appeal,—

In India there is a codified law of mortgage and it would be
improper for the courts in India to ignore that law and to
look to Fnglish cases as their guide in determining what
amounts to a clog on the equity of redemption. Where the
statutory law will not help them, it may then be open to them
to look to English cases for rules of justice, equity and good
conscience.

The meve fact that the term of redemption fixed is a long
one is no ground for holding that the agreement is bad and
should be relieved against. The courts below were wrong in
allowing redemption before the term fixed, but the mortgages
had not appealed on that point.

On the question whether the terms of the morigage were
onerous and unconscionable and the mortgagor should be
relieved against them, the law was clearly defined in section
14 and subsequent sections of the Contract Act. There being
no allegation or proof that the mortgagor did not enter into
the contract with free consent, the contract had to be upheld
in its entirefy; unless there was any other law applicable to
the case, like section 74 of the Contract Act or the Usuorious
Loans Act, under which relief could be granted. . Mere vague
grouids of equity would not justify a court in interfering with
the terms of a contract. The courts below were not justified
in reducing the interest, or in setting off the usufruct against
the interest, there being no stipulation to that efféct.

Dl«.rM . H. Farugi, for the appellants.

Mr. Haribans Sakai, {or the 1'espbndent-.
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Muxerit and Besxer, JJ. :—This appeal arises out
of a suit for redemption instituted by the respondent,
Dhanpat gadariya. The mortgage was made by the res-
pondent’s father on the 80th of October, 1905, for a term
of sixty years in consideration of Rs.75. The mortgagee
was one Abdullah weaver, the predecessor in title of the
defendants, and the terms were as follows.

The mortgagee was to be in possession of the premises.
The rent of the premises was taken to be annas 8 per
month. The interest carried by the mortgage money was
2 per cent. per mensem. Thus, after deducting 8 annas
per mensem as the rent of the house the mortgagor had
to pay.Re.1 per mensem at the end of sixty years at the
time of the redemption. It was further agreed that the
mortgagee would be free to build or rebmild the honse and
in that case, in the case of redemption, the mortgagor
would pay the amount of the money spent over the build-
ing or rebuilding, with interest at 2 per cent. per mensem.

The plaintiff alleged in the plaint that the mortgage
had been made by his father without legal necessity; that
the house was ancestral and that, therefore, he was en-
titled to redeem the property by removal of the onerous
terms. The allegation that the house was ancestral was
challenged in the written statement but no issue was
framed by the courts below. The first court decreed the
suit on condition of payment of Rs.2.300. The plaintiff
appealed, but in his memorandum of appeal he did not
ask the question of the character of the property to be
tried. The lower appellate court came to the conclusion
that the redemption should be allowed on payment of
Rs.711 only. It held that the cost of the building was
Rs.300, but, as the house was capable of fetching a rent
of between Rs.5 and Rs.6 per month, the interest would
be set off against the usufruct and thus only the principal
amount of Rs.300 was to be paid on this head.

The learned counsel for the appellants, that is-to say,
the mortgagees, has argued that the courts below were
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not entitled 3%@ interfere with the terms of the contract,
and we think he is right.

This case leads us to consider the law of mortgage with
special reference to what is known as the clog on redemp-
tion. In England the law of mortgage is essentially
different from our law. Casecs of mortgage used to come:
in England under the jurisdiction of the equity courts,
and the rules of equity apply to cases of mortgage. Here
in India we bave got a codified law of mortgage and it
would be improper for us in India to ignore the law obhtain-
ing 1 India and to look for the English cases as our
guide.  Where our statutory law will not help us, 1t may
he open to us to look to the English cases for rvles of
equity, justice and good conscience, as laid down by their
Tordships of the Privy Council in the cases of Waghela
Rajsanji v. Shekh Masludin (1) and Mehrban Khan v.
Malhna (2) and Muhanmmad Raza v. Abbas Bandi Bibi
(3). In the last mentioned case section 10 of the Trans-
fer of Property Act was applied as embodying a rule of
justice and equity and good conscience.

Tt has been held by their Tordships of the Privy Council
that the mere fact that the term of redemption is large is
no ground for holding that the agreement is bad and
should be relieved against; see Bakhtawar Begam v.
Husaini Khanum (4). The courts below, therefore,
were wrong in holding that because the term of redemp-
tion was 60 years it was a bad stipulation and the plain-
tiff was entitled to redeem within the term. The defen-
dants, however, did not appeal and redemption having
beew decreed, we have only to see on what terms the
redemption should be decreed.

The plaintiff stated in the plaint that the stipulations
contained in the mortgage deed were unconscionable, and;
therefore, not enforceable in a court of law. Cn this
point the law is clearly defined in section 14 and subse-
quent fections of the Indian Contract Act.  Where &

(1; 1887) LL.R., 11, Bom., 551, (2, (1930) LI.R., 11 Lah., 95L
(3) (1982) L.L.R., 7 Luck., 257. (4) (1914) LI.R., 36 All., 195.
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conéracs 13 not tainfed by coercion, undane influence.
fraud, misrepresentation or mistake, the contract has to
be upheld in its entirety, unless there is any other lav
under which a relief can be granted to either party. TFur
example, where the contract amounts to a penalty sectic:
74 of the Contract Act provides for relief at the diseretion
of the court. Again, where the Usurious Loans Act
applies, it is open 4o the court to modify the terms of the
confract.  But apart from special rules of law, there i=
nothiog to authorise the courts to interfere with the
sanctity of contracts.  This has been laid dowa by their
Lordships of the Privy Council in numerous cases.

The plamtiff did not allege that his father enfered into
the mortgage under any mistake of law or was influenced
by fraud or there existed any other cireumstance which
would vitiate the contract. It was open to the plaintiff’s
father to sell the house outright. If he sold the house
outright for Rs.75, the plamtiff could never have asked
for redemption. It i3, therefore, wrong to say that the
terms entered into by the father were onerous and uncon-
scionable and the plaintiff should be relieved against
them. If the plaintiff’s father knew that he was enter-
ing into terms which would make it impossible for him
to redeem the property later on or for his descendants to
redeem the property at the end of sixty years, it was
certainly open to him not to enter into the contract and
20 to a creditor who could have given him better terms.
Thus, under the law of the land, a confract has to be
respected and cannot be interfered with except on well
known lines. Mere vague grounds of equity will .not
justify a conrt in interfering with the terms of a conftract.
In certain cases the courts in India have followed the
English rule which sets aside what it calls “‘clogs on the
equity of redemption’’. Those rules have to be applied
within well defined limits, and what contract may be set
aside in England as a mere clog on redemption néed not
necessarily be set aside having regard to the conditions
of the Indian law. Broadly speaking, a stipulation which

1932

HIUBRATAY

'S
Dnpysrar
(FADAPITA,



jiH

SHUEIATAN
R
Diavaar

GADARIYA.

1046 THE INDIAN LAW REPORTS. [vor. L1v,

gives the rnoitgagee an advantage which does not arise
legitimately out of the mortgage contract 1s treated as a
stipulation to clog the redemption.  Thus, where the
mortgagee and the mortgagor agree that after redemption
the mortgagee would remain in possession of the lands
mortgaged as a tenant of the mortgagor with occupancy
rights, the stipulation would be set aside as a clog on
redemption. The reason is clear. Kfter the mortgage
i« redeemed. there remains no consideration for the sub-
sidiary contract hy which the mortgagee wants to remain
in possession. The contract, therefore, fails. The
confract 13 no part of the criginal centract of mortgage.
Simpilar cases may be cited. -

Tn the case of Muhammad Sher Khan v. Raja Seth
Swami Dayal (1) the stipnlation was that there would
be a redemption at the end of five years, but, if no re-
demption was asked for, then it could not be asked for
within another twelve vears.  Their Lordships of the
Privy Council said that under section 60 of the Transfer
of Property Act a party had an absolute right of redemp-
tion after the mortgage money fell due and any stipula-
tion that sought to interfere with that right of the
mortgagor was bad in law. The case came under section
23 of the Indian Contract Act and was, therefore, covered
by Indian law.

Two cases have been cited before us as showing that
rules of equity have been applied by this Court and the sti-
pulations between the parties have been interfered with.
One case 1s that of Rajas Singh v. Randhir Singh (2). This
was a case of mortgage of cccupancy holdings.  The-
mortgige itself was bad and, according to the view held
in this Court, the redemption is allowed because the
mortgagor was entitled to get back his occupancy holdings.
But by rules of equity he must pay back what he has
received , from the mortgagee. Their Lordships who
decided the case pointed out that there were two kinds of

(1) 1921 TLR., 44 All., 185. (2) (1925) &7 Indian Cases, 30.
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cases; one kept the parties strictly within the terms of
equity.  Their Lordships say : ‘‘That is evident from
the way in which matters of this kind are tveated in
England as exemplified by the case of Morgan v.
Jeffreys (1).” The other case that has been cited
before us, and was also cited before their Lordships,
was the case of Swrbdawan Singh v. Bijai Singh (2).
Their Liordships pointed out that it bore the influence of
English authorities. These two cases may be distin-
guished, the first on the ground that it was a case of
occupancy tenancy and the second on the ground that it
was covered by the ruling of their Tiordships of the Privy
Council in the subsequent case of Mufiwmmad Sher Khan
v. Raja Seth Swami Dayal (8). The case in 1. I.. R,
36 Allahabad need not have been decided on the grounds
of equity. It could have been decided on the terms of
section 60 of the Transfer of Property Act on which the
Privy Council relied.

There being, therefore, no abstract rules of equity
applicable to the present case, the present case being
governed by established rules of law made by the legisla-
ture, we have to see whether we can cut down the interest
or whether we can direct that the usufruct of the house
would be set off against the inferest payable under the
terms of the mortgage.

In our view neither the court of first instance was
right in reducing the interest, nor was the lower appellate
-court right in setting off the usufruct against the interest,

_there being vo stipulation to that effect. The stipulation

was that the mortgagee would be entitled to interest on
the money laid out by him in building or rebuilding the
house.

The lower appellate court has held that Rs.300 were
-spent in building the house. The appellants, therefore,
-are entitled to interest on this sum at 2 per Cent. per

(1} {19101 1 Ch., €20. (?) (1914) T.I.R,, 86 AN, 851
(8) (1921) IL.I.R., 44 AL, 185.
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. mensent from’ 1905, when the building was erected, to
the date of the decree which we take to be the present
(2%:”1;\ date. The interest will b? calculated in complete vears,
as the exact dates are not forthcoming, i.e., for 24 years.
The interoat will be simple. A decree under orvder
XXXIV, rule 7. of the Code of (ivil Procedure will be:
framed. W (11 v six months to pav. The decres will
stand in mhe- 1'e<pw‘" The appellants as mortgagees
will have their costs of the litigation throughout. The
eross-ohjections fail and thev are dismissed with costs

REVISIONAL (IVIL.

Before Sir Shah Muhommad Sulaiman, Chief Justice.

1252 BIDI KASTURT anp snvoTHER (Pramrirrs) v. BAL-
June, 2. MUKAND (Drrexpant).®

Provineial Small Cause Courts Aet (IN of 1887), sections 23,
a5—0Order returning a pleint—Rerision—""'Case decided’’—
Ciril Procedure Code, order VII, rule 10—Provineial Small
Cause Courts Aef (IX of 1887, sections 17(1), 27—-Plaint
returited Uy Smadl Cause Court—Appenl.

Whera a plaint was retivned by the Judge of the Small
Cause Court, as he considered that the case depended upon the
prood or disprool of a title to immovable propetty, the order
returning the plaint wias one passed under section 23 of the
Provineial Small Canse Courts Act and not under order VII,
rule 10, of the Civil Procedure Code. By section 27 of the-
Aet no appeul lay from the order; and the provisions of the-
Civil Procedure Code could not be invoked for the purposs:
an appml. as by section 17(1) of the Act the Civil Procudme
Code was apphcable only so far as it was not inconsistent with
the provisions of the Act.

il a court of sl causes has, in ordering a plaing to he
returned, acted grossly wrongly or with material irvegularity,”
for instance where the case does nat come under section 23
of the Act and the court arbitrarily returns the plaint, the order
can be interfered with in vevision under section 25, as the
return of the plaint terminates the proceedings in the court of

“Civil Revision No, 102 of 1932,



