
:)AGGO BAI (Plaintiff) v. UTSAYA LAL (Defendant).*
April, 19.

_0n Appeal from tlie High Court at Allahabad.] — —̂

Limitation— Suit for possession— Suit by reversionary heir—
A(h?,rse possession for twelve years at imdow’s death—
Suit for declaration during loidoiD's life— Civil Procedure 
Code, order I I , rule 2— Indian Limitation Act {IX  of 
1908), schedule I, articles 120, 141.

A decree against a Hindu widow in relation to her de
ceased husband’s property is binding upon the reversioners 
although it is founded upon limitation; but under the Indian 
Limitation Act, 1908, scliednle I, article 141, a suit by the 
reversionary heir for possession of immoveable property of 
the estate, as to which no decree has been made against 
the widow, is not barred by hmitation if it is brought within 
twelve years of his estate falling into possession, even though 
the defendant has been in adverse possession, for twelve years 
at tlie date of the death of the widow. Hari Nath v. 
Mofhuniiohun (1) and B-unchorda?< v. Pnrvatihai (2), 
followed.

The article of the above Act applicable to a suit for a 
declaration that a will is invalid so far as it purports tO' dis
pose of a malikana granted by Government is article 120; 
and the right to sue does not accrue until the plaintiff has 
obtained a certificate under the Pensions Act, 1871; the suit 
is, therefore, not barred if brought within six years of obtain
ing the certificate.

A reversion^’ on the death of a Hindu widow, ,who hug 
sued during the widow’s life for a declaration as to his rights, 
is not barred by order II, rule 3, from including in a suit 
brought after her death a claim which the court was not 
competent to deal with in the previous suit owin" to the 
absence of a certiJicate under the Pensions Act, 1871, or a 
claim to possession which he was not then entitled to.

Appfal (No. 115 of 1927] from a decree of the 
High Court (November 26, 1925) reversing a decree of
the Additional Subordinate Judge of Banda.

•'=P)'c.sT)/t :~Lord Bl.wgsburgh, Lord ToMm, and Sir Lahgrlot'
Sandbrsox.

(1) (18S©) L L .R ., 21 Cal„ 8 ; L .B ., (2) (1899) I .L .K ,. 23 Bom., 725,
20 I. A., 183. L. E-, 20 I.A., 71.
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1929 Tlie suit was brought by tlie appellant on the 15th
jaggo baj of Deceiuber, 1920, for a declaration that she was 

■ U ts a v a  Lai entitled to a irialikdna granted by the Government and 
to eject the respondent from a house at "Warnagar. The 
properties in suit formed part of the estate of the appel
lant’s father who died in 1875, and liad been in posses
sion of her mother for a widow’s estate until February, 
1914, when she died and tlie appellant became entitled 
as her father’s lieir. The defendant respondent pleaded 
that the suit was barred by limitation, and tluit he had 
acquired title by adverse possession; he also pleaded 
that the suit was barred by res jiidiccita under order 
II, rule 2 and section 11, ex])lanation. (iv) of the Code of 
Civil Procedure, Iiaving regard to a suit brought by the 
appellant in 1890.

The facts are fully stated in the judgement of the 
Judicial Committee.

The trial Judge decreed the suit, but his decree 
was reversed by the High Court. The learned Judges 
(Meaes, C. J ., and L indsay, J.), held that the suit was 
barred by adverse possession; in their vie^v liowever the 
suit was not barred by res judicata.

1929. March 1, 4, 5, 7. D eG ruyther, K . G. and 
Ahdtil M ajid, for the appellant:—The suit was of the 
precise description of that referred to in the Indian 
Limitation Act, 1908, schedule*I, article 141, so that 
the period was twelve years from the death of the widow. 
Article 144 by its terms does not apply when any other 
article does so. T he m alikana  was immoveable property 
being an annual sum arising out of land; tliat view was 
not contested in India. It is well established by deci
sions in India that under the corresponding articles of 
Acts of 1871 and 1877, a reversioner has twelve years 
from the death of the widow in which he may sue for 
possession, and tliat liis claim is not affected by adverse
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possession during the widow’s life : S rin a th  K u r  v.
Prosunno K u m a r  (1), F m n  K a li v. K edar 'Nath (2), J'̂ ggo Bai 
Venkataram ayija  Ve/nkatalalishm m nm a  (3), G u rsa n -m 'u v l Lm . 
das G ovindji v. Vundra iw idas P urslio tam  (4). Those 
decisions have been frequently followed in the respec
tive High Courts. The principle so laid down was 
affirmed by the Board in R nnchordas v. Parm M hai (5).
In  V aith ia linga M iidaliar v. S r im n g a th  A rm i (6) a decree 
had been obtained against the widow; the Board de
cided nothing adverse to the present contention. The 
decision of a Full Bench of the Allahabad High Court in 
B a nkey  L a i v. RagJimia,Ui Sa hai (7) is contrary to the 
decision now appealed from. Cases decided under the 
Limitation Act of 1869 do not apply; a new princijile 
having been introduced by the Act of 1871 and maiiitain- 
ed in subsequent Acts.

Ujyjohn, K . G. a]id P a rikh , for tlie respondent:—
The m aJikana  was not a rent charge but merely a per
sonal right, and therefore not immoveable property; 
so far as the suit related to the m alikana  article 12Q 
applied, and the suit was thereby barred. But in any. 
case the suit was barred. The defendant had been in
adverse possession for twelve years when the widow died, 
and under section 28 had acquired a title. The plain
tiff was therefore not "entitled to the possession” of the 
property on the death of the widow so as to make article- 
141 applicable. Article 141 cannot liave the effect of 
divesting a title. The Act of 1871 did not destroy the- 
principle laid down in the SU va g u n g a  (8) that th& 
whole estate is vested in the widow, and its application 
to limitation in N o b in  G him der v. Is su r  Ghtinder (9).
The decision last cited was approved by the Board in:

(1) (1883) LL.E., 9 Gal, 934. (2) (189'2) LL.E., 14 All., 156.
<3) (1897) I.L .E., 20 Mad., 493. (4) (1889) LXj.E., 14 Bom,, 482.
(5) (1899) LL.E., 23 Bom., 725; L. (fj) (M25) I.L .R., 48 Mad., 883; L„

E., 26 LA., 71. B,. S‘2 I.A-, 322.
(7) (1928) 51 All., 188. n m )  9 Moo, I. A„ 539.

(9) (18G8) 9 W .E., 505.
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AnrniH oM l Bose v. Rujoneelm nf (1) and rocently in
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jaggo bai VaitJiklinga M udaliar v. Srin m g a th  A n n i (2) and M ata  
n u J a  V, N ageshar Sahai (3). The decision in R unchor-

das' case (4) does not apply as tlie property tliere in suit 
was in the hands of trustees and there could he no adverse 
possession; also the judgement must be read subject to 
the explanation in Vciithialiiiga M udaliar v. S rin in g a th  
A n n i (2). Reference was made also to H ari N a th  v. 
M otkurinohnn  (5) and R isa l S ingh  v. B a lw m i S in g h  
(6),

Further the suit was l)a3‘red by order II, rul(3 2, 
as the appellant in lier suit of 1890 could have claimed 
that the alienations of the m alikdua  and the house were 
invalid : Janahi A innud  v. Naniyanasa'm i Ayf-r (7).

D eG m yth er, K . C. in reply :—I n  R unchordas' case
(4) the Board decided the question of limitation arising 
in this appeal, rejecting the very argument now relied 
upon. Cases under the Act of 1859, and cases in which 
there was a decree against the widow, do not apply. If 
article 120 applies as to the nialikana  tlie absence of a 
■certificate under the Pensions Act, 1871, prevented the 
appellant from enforcing her rights until ’within, six 
years of the present suit. The suit is not barred by order 
II, rnle 2, because the plaintiff had in 1890 no right 
io possession, and as to tlie m alilm na  she had no certifi
cate.

April, 19. The judgement of their Lordships was 
-delivered by L ord T omlin This is an appeal from a 
decree, dated the 26th of November, 1925, of tlie High 
€ourt of Judicature at Allahahad reversing in part a 
‘decree, dated the 19th of May, 1922, of the Subordinate 
Judge of Banda.

(1) (1875) L .B ., 3 I.A ., 113 (121). (2) (1935) I.L .E ., 48 Mad. , $33;
(3) (1925) I .L .E ., ^7 A ll ,  883; L .R ., 52 LA., 322.

L. R ., 52 I.A., 3<18. (4) (1899) I .L .B ,. 23 ■Bnni,, 725;
(5) (1893) I.L .E ., 21 Cal., 8 ; L .R .. L.R ., 2G I.A., 71.

20 LA., (6) flQIft) I .L .R ., 40 All., 593;
(7) (1916) I.L .E ., 39 Afarl., G34; L.R., 45 LA., 16R.

L .E ., 43 LA., 207.
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1929
The plaintiff is under Hindu law tbe heiress of her

fatlier, IJttam Earn, ^vho died on the 30th of October,
1875, without having had a son. Her right to posses-utbava L al. 

■sion of her father’s estate did not accrue until February,
1914, on the death of her fatlier’s widow, Deo Koer 
(hereinafter called tlie mother). The mother was entitled 
to the estate while living.

At the death, of Uttani Earn there were also living 
his mother, Jarao Bai (hereinafter called the grand
mother), and his deceased brotlier’s widow, Man Koer 
(hereinafter called the aunt).

The estate of Uttam Earn included (in ter  alia) seve
ral villages, an 8-anna share in the village of Pachnehi, 
and a house at Warnagar in Baroda.

The other 8-anna share in the village of Pachnehi 
was owned by Durga Prasad, who was a debtor to the 
■estate of IJttam Eani.

After Uttam Eam ’s death tlie aunt, with the assist
ance apparently of the grandmother, got possession, to 
the exclusion of the mother, of some of the villages or of 
a half share therein, a,nd also of the house at Warnagar.
The grandmother died in 1877.

By a document, dated the 10th of September, 1880,
Durga Prasad, the mother and the aunt affected to release 
the village of Pachnehi to the Government in return for 
a perpetual wflHfcana of Es. 2,000, one-half of which 
represented the share of Uttam Eam ’s estate in the vil
lage and the other half of which represented the share of 
Durga Prasad therein.

By a sale-deed, dated the 6th of October, 1880, Durga 
Prasad made over Es. 500, representing one-half of his 
'Share in the m aUkana to ilie  mother and the; aunt in 
satisfaction of his indebtedness to Uttam Eam’s estate. 
Thereafter, therefore, Es, 1,5Q0 out of the rnali7fa?ia. of
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1929 Rs. 2,000 formed part of Uttam Eam ’s estate. In  
jAGGo bai, tiie mother and the aunt received payment of the 

utsava’ U L .m d ih in a  of Rs. 1,500 in equal moieties.

In 1886 the mother began a suit (No.. 237 of 1886) 
in the court of the Subordinate Judge at Banda against 
the aunt, seeking to establish her title as an heir of 
Uttam Earn to the villages, or share of villages, in the 
aunt’s possession, and to dispossess the aunt therefrom, 
and to, establish her title to the whole of the m alikana  
of Es. 1,500. No reference was made in tlie plaint to 
the house at Warnagar.

The, Subordinate Jiulge gave judgement in favour 
of the mother in respect of tlie villages, but held tliat in 
the absence of a certificate under the Pensions Act, 1871, 
the court was not competent to deal witli the m alilum a. 
The decision of the Subordinate Judge as to the villages 
Avas reversed on appeal to the High Court of Judicature 
at Allahabad. Thereupon tlie mother appealed to His 
Majesty in Council.

Pending the appeal of the mother to His Majesty 
in Council the plaintiff began a suit (No. 481 of 1890) 
in the court of the Subordinate Judge of Banda against 
the mother and the aunt, seeking to establish her title 
as reversionary heir of Uttam Bam, subject to the 
mother’s interest as widow to the immoveable property 
of Uttam Ram mentioned .in the plaint, including the 
villages of which, or of a share of whicli, tlie aunt had 
possession. The plaintiff also sought to liave a docu
ment, dated the 9th of October, 1877, purporting to be 
an arbitration award on which the aunt relied, declared 
invalid. The plaint referred to the village of Pachnehi, 
but contained no reference to the house at Warnagar,

On the 30th of June, 1891, the Subordinate Judge 
declared that the plaintiff was entitled to succeed to the 
property in dispute on the mother’s death, and that on



the motlier’s death the arbitration award of the 9th of —------- -
October, 1877, and other proceedings by which the aiint
had become possessed of the property in dispute would nu'sm lai..
be Yoid as against the plaintiff.

On the 16th of January, 1894, an appeal by the 
aunt to the High Court of Judicature at Allahabad was 
dismissed with costs.

In the meantime the mother’s appeal to His Majesty 
in Council, in the suit No. 237 of 1886, came before 
their Lordships’ Board, and in July, 1894, the appeal 
was allowed, and the judgement of tite Subordinate 
Judge was restored in respect of the villages in dispute, 
but the view of the courts below that under the Pensions 
Act, 1871, there was no jurisdiction in t1ie absence of a 
certificate to deal with the m alikana  was nffirnied ; See  
Deo K 11 fir y. M an K nar  (1).

As the result of this litigation the mother apparent
ly recovered possession of all the villages, but the aunt 
continued to receive one-half of the maUkana of 
Es. 1,500, and remained in possession of tlje house.

Tlie mother died in ]?ebruary, 1914, and, thereupon, 
the plaintiff succeeded to the property, possession of 
which had been recovered from the aunt.

The aunt died on the 20th of June, 1920, having 
by her will, dated the 3rd of July, 1919, affected to 
dispose in favour of her nephew, the defendant, of the 
share of the m alikana  which she was receiving and of 
the house at Warnagar.

The plaintiff then cUimed to be entitled to the :
: whole of̂  the maKtaffi of Bs. 1,500, and to the ;house.

In consequence of the dispute the Governin:ent withheld 
payment of the ma/iifcana. :

(1) (1894) LL.R,, 17 All., 20 I.A„ 14S.
■ ■ ' ■ '34aD.
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192fi On the IStli of December, 1920, tlie plaintiff having 
jaggo B ai firgf; obtained tlie necessary certificate under the Pen- 

iiTs.-u'A lal sions Act, 1871, launched against the defendant the 
present suit in the court of tlie Subordinate Judge of 
Banda.

By her plaint tlie plaintiff alleged (paragraph 9) that 
she was in possession of the entire property which was 
in the possession of the mother, but that on the death of 
the aunt it was found tliat the aunt had executed a will 
dated the 3rd of July, 1919, in favour of the defendant 
in respect of the m dik a n a  amount, certain m m fi  pro
perty, and the house at Warnagar, whereas the aunt had 
not title or power to make a will, that the aunt Avas 
in possession merely in lieu of maintenance allow
ance as a widow pf the family and that for this very 
consideration she had not been deprived and dispossessed 
of the maMkana amount and other property, and that the 
will was totally invalid and ineffectual against the 
plaintiff, and (paragraph 13) that the mother as a widow 
had only a life interest in the family property, and that 
the aunt had no right in, tlie property except that of 

, maintenance, that the motlier had no power to transfer 
to the Government by means of the document of the 
10th of September, 1880, the village of Pachnehi, Avhich 
was of considerable value, and that, therefore, the plain
tiff wanted, to bring a suit for recovery of possession 
of the said property, but that as the time for the snit 
given in the certificate would expire on tlie 19th of 
December, 1920, and as, according to law, it was neces- 
■sary to give a formal notice to Government before the 
institution of a suit for recovery of possession of the 
property the plaintiff had in the plaint included only 
.■a claim for declaration of right as regards the m a lilm m  
.amount by invalidation of the will subject to her rights 
regarding recovery of possession of the property.

4 4 6  THE INDIAN LAW REPORTS, [vO L . L I.



The plaintiff then asked (in ter a lk )  for t]ie follow- ‘̂̂ 9̂ 
ing- relief : (a) That it might be declared tliat the alleged J a o o o  b a i  

•will of the aunt was invalid and nnenforceable as against utsava Lal 
the rights of the plaintiff, and tliat by means of it the 
defendant had not acquired any rights to get Rs. 750, 
the m alikana  amount or any right in other property in 
respect of A^hich the will had been made, and (?)) that 
the plaintiff might be put in possession of the m u a fi  
property and the house at Warnagar by dispossession 
-of the defendant.

On the 19th of May, 1922, the Subordinate Judge 
ordered that the plaintiff’s claim for a declaration as 
prayed in respect of the malikana and the house at W ai- 
nagar, and her claim for recovery of possession of the 
house be decreed. In Iiis judgement the learned Judge 
held that the suit was not barred by rale 2 of order II  
■of the Code of Civil Procedure, and that the aunt had 
not been in adverse possession of the malilmna and the 
house for over twelve years as against the plaintiff. He 
also held that the plaintiff’s claim was not barred by tlie 
Limitation Act, and that the aunt had no right to dis- 
pose by her will of the malikmia or the house. Tlie 
Judge dismissed the suit as to the m n a fi lands, and 
there was no appeal by the plaintiff as to this part of 
iiis decision.

The defendant appealed to the High Court of Judica
ture at Allahabad against the decree so far as it was 
■adverse to him. On the 26th of Noyember, 1925, the 
High Court allowed the appeals, set aside the decree 
o i  the Subordinate Judge so far as it related to the 
m d i k m a  and the house, and dismissed the suit. In the 
judgment of the High, Court it was held that the aunt 
had been in adverse possession, that time began to run 
against the plaintiff in the lifetime of the mother when 
the aunt first took possession and that the plaintiff was

VOL. L I.]  ALLAHABAD SERIES. 44Y
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1929 therefore, statute barred. It was further held that as in 
UGGo BAi previous suit (No. 481 of 1890) by the plaintiff 

Ctsava l ,vl. against the mother and the aunt there had been no juris
diction in the absence of a certificate to deal with the 
m a likm a , and as the liouse had not been included in the 
suit there was no res ju d im fa  binding the plaintiff.

The plaintiff obtained leave to appeal to His Miijesty 
in Council, and appealed accordingly.

Before their Lordships’ Board it was but faintly con
tended by tlie plaintiff tiiat the possession of the aunt had 
not been adverse, and their Lordships are of opinion 
tliat it was adverse.

On the part of the plaintiff it was urged tliat article 
141 of the Limitation Act applied, and that as under 
that article in a suit for possession by a Hindu entitled 
to possession of immoveable property on the death of a; 
Hindu female tiie time alloAÂ ed is twelve years from the 
death of the female, the plaintiff was entitled to- 
succeed on the appeal, because at the institution of the 
suit twelve years had not run from February, 1914, the 
date of the ’death of the mother.

On the part of the defendant it vras contended (1)' 
that by reason of rule 2 of order II of the Code of Civil 
Procedure the plaintiff was precluded from bringing the 
suit, having regard to the fact that she had in the pre
vious suit (No. 481 of 1890) against tlie mother and 
aunt already sought to establish her title as heir; (2) that 
the malikam was not immoveable property; (3) that in* 
regard to the m alikana  the suit was not a suit for posses
sion, and that, therefore'; article 141 of the Limitation 
Act, 1908, did not apply; (4) that so far as the 7milikana- 
was concerned article 120 applied, and that under that- 
article six years only from the date Tvhen the right of 
action accrued is allowed with the result tliat as more' 
than six years had run between the date of the mother’s- 
death and the institution of the suit the plaintiff’s claim



in respect of the m alilana 'was statute barred; and (6)
•tliat upon the true construction and effect of article 141 J-vsgo bai 
of the Limitation Act, 1908, a reversionary heir is uotiiTSAVA lat, 
entitled to the benefit of twelve years from the death of 
the female in a case where at the death of the female 
adverse possession had already run for twelve years 
against her in her lifetime, and that as the aunt hnd 
been in adverse possession against the mother for more 
than twelve years lief ore the mother’s death this article 
could not avail the plaintiff, and that the barring of the 
mother in her lifetime had, upon the principle oF tlie 
Shivagiinga case (1), operated to bar the interest of tbe 
plaintiff.

These contentions of the defendant .accordingly re
quire to be dealt with seriatim ;

(1) By rule 2 of order II of the Code (if CiAul Pro
cedure it is provided (sub-clause 1) that every suit slinll 
include the v\fhole of the claim which, tlie plaintiff is en
titled to make in respect of the cause of action, hut that 
.a plaintilf may relinquish any portion of his claim in 
oi'der to firing the suit within the jurisdiction of the 
court, and (sub-clause 2) that where a plaintiff omits to 
Rue in respect of or intentionally relinquishes any por
tion of his claim he shall not ̂ afterwards sue in respect 
of the portion so omitted or relinquished.

By reason of the absence of a certificate under the 
Pensions Act, 1871, the court, in the previous suit (No.
481 of 1890) was not competent to deal with the ques
tion of the m alilm na , and the plaintiff had no riglit of 
action in respect of it. In their Lordships’ opinion the 
plaintiff’s claim to the  m alikana  was not, therefore, ])arf 
of the claim which sho was entitled to make in lhe  pre
vious suit. The house was not inentioned in the previ- 
'ous suit. In that suit the plaintiff was seeldng to estab
lish her title to her father’s estate as heir in reversion on

(1) flBG'Ti Moo.j T.A.,'D39.
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1929 her mother’s death. She was not seeking, and co\ild not
then have sought, to recover possession i'rom tlie aunt of

. anv particular item of property forming part of that es-
U t s a \ ! a L a l . . 1 . 1 .

tate. In the present suit she is seei^ing to recover posses
sion of the house upon the footing that it forms part of 
the estate and that the defendant is in wrongful posses
sion of it. The present cause of action arises out of tor
tious conduct on the part of the defendant or his prede
cessor the aunt in respect of the house, and is in their 
Lordships’ opinion, a cause of action distinct from that 
in the previous suit. The claim which tlie j)laintiff is- 
now making could not in fact have been made in tlie ]:)re- 
vious suit.

The first contention of the defendant tlierefore fails..

(2) Their Lordships are satisfied tliat the point as- 
to the maUkana not being immoveable property was not 
taken in eitlier of tlie courts below, and that each of the 
courts below treated the malil(ana as immoveable. In 
these circumstances, the defendant not being willing" 
that there should be any remaud of the ease for furtlier 
evidence, their Lordsliips are of opinion tliat the point 
is not open.

(3) Having regard to the language of paragraphs 9' 
and 13 of the plaint in the suit and to the form of the 
relief sought therein, their Lordships do not consider 
that the suit, so far as the m alikana  is concerned, is a suit ■ 
for possession or within the operation of article 141 of 
the Limitation A.ct.

(4-> In their Lordships’ view article 120 is the rele
vant article so far as the is concerned. IJiider
the Pensions Act, 1871, however, there is, in their Lord
ships’ opinion, no right of action at all in respect of sucb 
a subject-matter as the m a lik o m  unless and until a cer
tificate under the Act has been obtained. Their Lord
ships therefore hold that as less than six years had run
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between the grant of tlie certificate and the institution
of tlie present suit the plaintiff’s claim in respect of the jaggo b.m

m alikam i is not statute barred under article 120. iiTSAvi lal,.

(5) Article 141 of the Limitation Act, 1.908, admit
tedly applies to the claim to recover possession of the 
house. The point raised by the defendant upon the con
struction and effect of this article is of importance, and 
is one upon which there has been some difference of 
opinion in India.

Under Act XIV of 1859, suits for the recovery of 
immoveable property had to be brought within twelve 
years from the time when the cause of action arose. The 
Limitation Act of 1871 which repealed the Act of 1859, 
employed different language. Article 142 in the second 
schedule of that Act prescribed for a suit for possession 
of immoveable property by a Hindu entitled to the posses
sion of immoveable property on the death of a Hindu 
widow a period of limitation of twelve years beginning 
to run from the time when the widow died. This pro
vision, enlarged so as to cover a suit by a Muhammadan, 
was reproduced in the Act of 1877, and again in article 
141 of the Act of 1908.

The judgement of their Lordships’ Board in the 
S h ivo g w ig a  case (1), established the principle of the re
presentation of the inheritance by a Hindu widow. That 
case was decided during the currency of the Act of 1859.

In H ari N a th  v. M o tk m n o h im  (2), their Lord
ships’ Board held that the effect of the Acts of 1871 and 
1877 was not to except' from the rule laid down in the 
S h ivagm iga  diQcimn t]iQ case where a decree had been 
obtained against a Hindu widow in her lifetime founded 
upon the law of limitation. Sir R ichard Cough, in 
delivering the judgement of the Board, said: “ Their

(1) (1863) 9 Moo. T.A., 539. (2) (1893) I.L.R., 21 Cal, 8; L.R.,
20 I.A., 183. «
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1929__Lordships see Up gTOLind for this contention.” (i.e.
jaggo bm that the case was excepted) “ The words ‘entitled to the 

urŝ vA LAL.possession of immoveable property’ refer to th e . then 
existing h w .”

It is therefore established by this decision that 'where 
a decree founded upon the law of limitation is obtained 
against the widow in lier lifetime the reversionary heir 
is barred and does not get the benefit of article 141.

The question raised by the present .case is whether 
the same resnlt follows where there has been no decree, 
though ati tlie death of the wido\:\.̂  a sti-aiige]' l:ia:S been 
ill adverse possession for twelve years or more.

In their Lordships’ judgement where there has been 
no decree against the widow or other act in the law in the 
widow’s lifetime depriving the reversionary heir of the 
right to possession on the widow’s death, tlie heir is 
entitled, after the widow’s death, to rely upon ai'ticle 141 
foj’ the purpose of the determination of the question Avhe- 
ther the title is barred by lapse of time. To hold other
wise would in their Lordships’ opinion, in effect, compel 
the court in determining a question within the scope of 
the article to ignore the express words of the article.

But their Lordships are further of opinion that the 
point is already concluded by the judgement of their 
Board in Runchordas v. Parvatibai (1). In that case a tes
tator who died in 1869, leaving two widows, devised the 
whole residue of his estate to trustees for dh am m . One 
widow died in 1871, and the other died in 1888. After the 
death of the second widows the heir of the testator sued for 
a declaration, that the devise to dharam  was void and for 
administration. The High Court held that the gift in 
dharam  was invalid and there was a,n intestacy. The 
High Court further lield that the possession of the trus
tees for fl/zflra???. since the testalor’s death had been

(If T.L.B., 23 Bom., 1 ^ ;  T..B,, m  T.A., 71.
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.adverse as against the widows and tiie lieir but that the
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plaintiff’s claim to the immoveable property ŵap. not jaggo bm 
barred. It Tvas also held that the plaintiif’s c]aim to thê ^̂ ĝ *̂]' 
moveable property was barred by limitation. On appeal 
to His Majesty in Coimcil their Lordships’ Board held 
that article 141 of the Act of 1877 (now reproduced in 
article 141 of the Act, 1908), applied to the immoveable 
property, and that under it time ran from the death of 
the second widow, and that, therefore, the plain- 
•tiii in the suit was not barred by limitation, I t was 
.also held that article 120 of the Act, 1877 (now repro- 
■daced in article 120 of the Act, 1908), applied to the 
movea-ble property, and that the right of the plaintiff 
in the suit to sue under tliat articlo only accrued on the 
death of the second widcAV, and was, tlierefore, also not 
barred.

The case of V(dthialing(i M udaliar v. S n ra n g a th  
A n n i  (1), illustrates the application of the rule in the 
S h w a g u n g a  case (2), where a decree founded upon 
adverse possession has been obtained against a Hindu 
widow in her lifetime. The decision is not, m their 
Lordships’ judgement, in conflict with that in  R u nch or-  
das V . P arvatihai (3), in which no decree htid Iteen ob
tained against the widoAv, nor had there heen any other 
act in the law in the lifetime of the widows destroying 
the heir’s interest.

In their Lordships’ judgement, therefore, the appeal 
succeeds, with the result that the decree of the High 
Com't ought to be discharged and the decree of the 
Subordinate Judge restored, and their Lordships will 
humbly advise His Majesty accordingly. The defendant 
must pay to the plaintiff the costs of the appeal to tlie

<1) (1925) I ,L .E „  48 Mad., 883; (2) (1863) Moo. LA., 539.
L, R. 52 LA. S22.

(3) (1899) I .L .E ., 23 Bom., 720; L .B ., ‘2f) I.A ., 71.



1929 H idi Court and the costs of the appeal to His Ma;je?ty
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A PPELLA TE O IV II .

Before Mr. Justice Sen and Mr. JuHtiee Weir.

W28 IvALYAN DAS fPLAiNTn'T) v. JAN B I^ B I a n d  a n o t h e r

(DGFGNDAN-rS.)^'

Act No. IV  of 1882 {Transjer of Property Act), section 51—  
Improvement—Boiia fide purchase without notice of 
mortgage—Improvement made in bona fide belief of 
absolute title—Equity— Act not exhaustive..

A hona fide purcliaser of a lioiise for value, without notice- 
of an existing simple mortgage, and honestly believing in good 
faith'that slie was absolutely entitled to the house, improved 
and rebuilt it at considerable cost. On suit by the mortgagee- 
for sale of the house, held that although section 51 of the- 
Transfer of Property Act did not in terms apply, yet the rule' 
of equity upon which that section was based might very well 
be extended to the case, and upon tliat basis the court waS' 
justified in ordering the plaintiff to pay the cost of tlie improve
ments as a condition pi'ecedent to bringing the inoi’tgaged pj’o- 
perty to sale.

The Transfer of Property Act is not exhaustive and doeS‘ 
not exclude any equitable principle such as may regulate the 
rights and liabilities of the parties in a case not specifically 
provided by the legislature.

The facts of the case, material for the purpose of 
tills report, Avere briefly t h e s e O n e  Faqire pui'cliased 
a house on the 20th of November, 1909, and mortgaged

*Sec;oiKl Appeal No, 151 of 1926, from a decree of K. G. Harper, E is- 
. trict Judge of Benares, dated the 28fh of March, 1925, modifying a decree of 

M. M. Seth, City Miiusif of Benares, dated tlie 17tii of Noveniber, 1024.


