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JAGGO BAL (Pramirr) oo UTSAVA LA (Duminpant).®
[On Appeal from the High Court at Allahabad. ]

Limitation—Suit for possession—Suit by reversionary heir—
Adverse possession for twelve yeurs af widow’s death—
Suit for declaration during widow's lije—Civil Procedure
Code, order II, rule 2—Indian Liwatation Act (IX of
1908), schedule I, articles 120, 141,

A decres against a Hindun widow in relation to her de-
ceased husband’s property is binding upon the reversioners
although it is founded upon limitation; but under the Indian
Linvitation Act, 1908, schedule I, wrticle 141, a suit by the
reversionary heir for possession of immoveabls property of
the estate, as to which no decree has been made against
the widow, is not barred by limitation if it is hrought within
twelve vears of his estate falling into possession, even though
the defendant has been in adverse possession for twelve years
at the date of the denth of the widow.  Hari Nath v.
Mothurmoliun (1) and  Runchordas v, Parvatibai (2
folloved.

*

The article of the above Act applicable to a suit for a
declaration that o will is invalid so far as it purports fo dis-
pose of a malikana granted by Government is arbicle 120;
and the right to sue does not accrue until the plaintiff has
obtained a certificate under the Pensions Act, 1871; the suit
is, therefore, not baved if brought within six years of obtain-
ing the certificate.

A veversiondr on the death of a Hindu widow, who hus
sued during the widow's life for & declaration as to his rights,
is not barred by order II, rule 2, from inclnding in a suit
brought after her death a claim which fthe comt was not
competent to deal with in the previous suit owing to the
absence of a certificate under the Pensions Act, 1871, or a
claim to possession which he was not then entitled to.

Avrear, (No. 115 of 1927) from a decree of the
High Court (November 26, 1925) reversing a decree of
the Additional Subordinate Judge of Banda.

*Present -—Lord Braxespurcm, Lord Tomury, and  Siv  Laxonror

Sanpnrsoy.

(L) (1883) L.L.R., 21 Cal, 8: LR., (2) (1809) L.T.R.. 28 Bowm., 795,

90 1. A., 183, LR, 26 TA, TL
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1929 The suit was brought by the appellant on the 15th
TJanso B of December, 1920, for a declaration that she was
Unsavs Lo enititled to a malikana granted by the Government and

to eject the respondent from a house at Warnagar, The
properties in suit formed part of the estate of the appel-
Tant’s father who died in 1875, and had been in posses-
sion of her mother for a widow’s estate until February,
1914, when she died and the appellant became entitled
as her father’s heir.  The defendant respondent pleaded
that the suit was barved by linutation, and that he had
acquired title by adverse possession; he aleo pleaded
that the sutl was barred by res judicate wnder order
11, rule 2 and seetion 11, explanation (iv) of the Code of
Civil Procedure, having regard to a suit hrought hy the
appellant 1 1890,

The facts are fully stated in the judgement of the
Judicial Committee.

The trial Judge decreed the suit, but his decree
was reversed by the High Court. The learned Judges
(Mrars, C. J., and Lanpsay, J.), held that the suit was
harred by adverse possession; in their view however the
suit was not barred by res judicata.

1929. March 1, 4, 5, 7. DeGruyther, K. €. and
Abdul Majid, for the appellant :—The suit was of the
precise description of that referred fo in the Indian
Limitation Act, 1908, schedule.I, article 141, so that
the period was twelve years from the death of the widow.
Article 144 by its terms does not apply when any other
article does s0.  The malikana was immoveable property
Dbeing an annual sum ariging out of land; that view was
not contested in India. Tt is well established by deci-
sions in India that under the corresponding articles of
Acts of 1871 and 1877, a reversioner has twelve vears
from the death of the widow in which he may sue for
possession, and that his claim i not affected by adverse
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possession during the widow's life: Srinath Kur v.
Prosunno Kumar (1), Ram Kali v. Kedar Nath (2),
Venlataramayya v, Venkatalokshmaemma (3), Cursan-
das Govindji v. Vundravandas Purshotam (4).  Those
decisions have been frequently followed in the respec-
tive High Courts. The principle so laid down was
affirmed by the Board in Runchordas v. Pereatibai (5).
In Vasthialinga Mudaliar v. Srivangath Anni (6) a decree
had been obtained against the widow; the Board de-
cided nothing adverse to the present contention.  The
decision of a Full Bench of the Allahabad High Court in
Bankey Lal v. Raghunath Sehai (7) is contrary to the
decision now appealed from. Cases decided under the
Timitation Act of 1859 do not apply; a new principle
having been introduced by the Act of 1871 and maintain-
ed in subsequent Acts.

Upjohn, K. C. and Parikh, for the respondent :—
The malikene was not a rent charge but merely a per-
senal right, and therefore not 1mmoveable property;
so far as the suit related to the malikene article 120
applied, and the suib was theveby barred. But in any.
case the suit was barred. The defendant had been i
adverse possession for twelve years when the widow died,
and under section 28 had acquired a title. The plain-
tiff was therefore not “‘entitled to the possession’” of the
property on the death of the widow so as to make article
141 applicable. Article 141 cannot have the effect of
divesting a title. The Act of 1871 did not destroy the
prineiple laid down in the Shivagungae case (8) that the
whole estate is vested n the widow, and its application
to limitation in Nobin Chunder v. Issur Chunder (9).
The decision last cited was approved by the Board in:

(1) (1863) L.L.R., 9 Cal., 984. (2) (1802) LL.RK., 14 All, 156.

(8) (1897) LI.R., 20 Mad., 493. (4) (1689) LL.R., 14 Bom., 482,

(5) (189%) LL.R., 23 Bom.,, 725; L. - (f) (1925) T.L.R., 44 Mad., 883; L.
R., 9 T4, 7L R., 52 T.A., 802,

(7) (1998) LL.R., 51 All., 188. (2 1863) ¢ Moo. I A., 530.
‘ (9) (1668) 9 W.R., 505.
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Aumirtolall Bose v. Rajoneekent (1) and recently in
Vaithialinga Mudaliar v. Srivangath dnne (2) and Mata
Prasad v. Nageshar Sahat (3). The decision in Runehor-
das’ case (4) does not apply as the property there in suit
was in the hands of trustees and there could be no adverse
possession; also the judgement must be read subject to
the explanation 1 Vaith iakinga Mudaliar v. Srirangath
Anni (2). Relerence was made also to Hari Nath v.
Mothwrmohun (5) and Risal Singh v. Balwant Singh
(6).

 Turther the suit wag barred by order IT, rule 2,
as the appellant in her suit of 1890 could have claimed
that the alienations of the smalikena and the house were
invalid : Janali duvmal v. Norayanasami dyer (7).

DeGruyther, K. C. in veply :—In Runchordas’ cage
{4) the Board decided the question of limitation arising
in this appeal, rejecting the very argument now relied
upon. Cases under the Act of 16859, and cases in which
there was a dectee against the widow, do not apply. If
article 120 applies a8 to the malikana the absence of a
certificate under the Pensions Act, 1871, prevented the
appellant from enforcing her rights until within six
years of the present suit.  The suit is not barved hy order
I, role 2, because the plaintiff had in 1890 no right
to possession, and as to the malikena she had o certifi-
cate.

April, 19. The judgement of their Lordships was
delivered by Lorp Tomrin :—This is an appeal from a
decree, dated the 26th of November, 1925, of the High
Court of Judicature af Allahabad reversing in part a
decree, dated the 19th of May, 1922, of the Subordinate
Judge of Banda.

(1) (i875) L.R., 2 LA, 113 (121). (2 (1995) L.LR., 48 Mad., 868;
@ (19%) LLR. 47 All, 883; T.R., 52 LA, 392,

L. R., 5 LA., B8, (1) (1899) T.T.R., 23 Bom., 795
() (1893) LL.R., 21 Cal., 8; L.R., LR, 2% I.A, 7

20 T.A., T84, i6) M8 TLR., 40 Al 503:
) (1918) LLER., 89 Mad, 034; L.R., 45 T.A., 166,

LR., 48 TA,, 307.
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The plaintiff is under Hindu law the heiress of her
father, Uttam Ram, who died on the 30th of October,
1875, without having had a son. Her right to posses-
sion of her father’s estate did not acerue until February,
1914, on the death of her father’s widow, Deo Kocr
{(hereinafter called the mother). The mother was entitled
to the estate while living.

At the death of Uttam Ram there were also living
his mother, Jarao Bai (hereinafter called the grand-
mother), and his deceased brother’s widow, Man Koer
(hereinafter called the aunt).

The estate of Uttam Ram included (inter alia) seve-
ral villages, an 8-anna share in the village of Pachmhl
and a house ot Warnagar in Baroda.

The other 8-anna share in the village of Pachnehi
was owned by Durga Prasad, who was a debfor to the
estate of Uttam Ram.

After Uttam Ram’s death the aunt, with the assist-
ance apparently of the grandmother, got possession, to
the exclusion of the mather, of some of the villages or of
a half share therein, and also of the house at Warnagar.
The grandmother died in 1877,

By n document, dated the 10th of September, 1880,
Durga Prasad, the mother and the aunt affected to release
the village of Pachnehi to the Government in return for
a perpetual malikana of Rs. 2,000, one-half of which
represented the share of Uttam Ram’s estate in the vil-
lage and the other half of which represented the share of
Durga Prasad therein.

By a sale-deed, dated the 6th of October, 1880, Durga
Prasad made over Rs. 500, representing one-half of his
share in the malikana to the mother and the aunt in
satisfaction of his indebtedness to Uttam Ram's estate.
Thereafter, therefore, Rs. 1,500 out of the malikane of

1929
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% Rs. 2,000 formed part of Uttam Ram’s estate. In
Jasse Bat fact  the mother and the aunt received payment of the
Crsava Lz malikana of Rs. 1,500 in equal moieties. :

In 1886 the mother began a suit (No. 237 of 1886)
in the court of the Subordinate Judge at Banda against
the aunt, seeking to establish her title as an heir of
Uttam Ram to the villages, or share of villages, in the
aunt’s possession, and to dispossess the aunt therefrom,
and to establish her title to the whole of the malikana
of Rs. 1,500. No reference was made in the plaint fo
the house at Warnagar.

The Subordinate Judge gave judgement in favour
of the mother in respect of the villages, hut held that in
the absence of a certificate under the Pensions Act, 1871,
the court was not competent to deal with the malikana.
The decision of the Snbordinate Judge as to the villages
was reversed on appeal to the High Court of Judicature
at Allahabad. Thereupon the mother appealed to His
Majesty in Council.

Pending the appeal of the mother to Hig Majesty
in Council the plaintiff began a suit (No. 481 of 1890)
in the court of the Subordinate Judge of Banda against
the mother and the aunt, seeking to establish her title
as reversionary heir of Uttam Ram, subject to the
mother’s interest as widow to the immoveable property
of Uttam Ram mentioned in the plaint, including the
villages of which, or of a share of which, the aunt had
possession. The plamniff also sought to have a docu-
ment, dated the 9th of October, 1877, purporting to be
an arbitration award on which the aunt relied, declared
invalid. The plaint referred to the village of Pachnehi,
but contained no reference to the house at Warnagar.

On the 30th of June, 1891, the Subordinate Judge
declared that the plaintiff was entitled to succeed to the
property in dispute on the mother's death, and that on
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the mother’s death the arbitration award of the 9th of

October, 1877, and other proccedings by which the aunt ¢

had become possessed of the property in dispute would Crsara Lot

be void as against the plaintiff.

On the 16th of January, 1894, an appeal by the
aunt to the High Court of Tudicature at Allahabad was
dismissed with costs.

In the meantime the mother’s appeal to Tis Majesty
in Comncil in the swit No. 237 of 1886, came before
their Lordships’ Board, and in July, 1894, the appeal
was allowed, and the judgement of the Rubordinate
Judge was restored in respect of the villages in dispute,
but the view of the courts below that under the Pensions
Act, 1871, there was no Jurisdiction in the absence of a
cortificate to deal with the malikana was affimed :  See
Deo Kuar v. Man Kuor (1).

As the result of this litigation the mother apparent-
Iy recovered possession of all the villages, but the aunt
continned to receive one-half of the malikana of
Rs. 1,500, and remained in possession of the house.

The mother died in February, 1914, and, thereuvon,
the plairgiff succeeded to ‘the property, possession of
which had beep recovered from the aunt.

The aunt died on the 20th of June, 1920, having
by her will, dated the 3rd of July, 1919, affected to
dispose in favour of her nephew, the defendant, of the
share of the snalikana which she was receiving and of
the house at Warnagar.

The plaintiff then claimed to be entitled {0 the
whole of the malikana of Rs. 1,500 and to the house.
In consequence of the dispute the Government withheld
payment of the malikana.

(1) (1804) LLR, 17 AlL, 1; LR, 90 LA, 14.
344D
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On the 15th of December, 1920, the plaintiff having
first obtained the necessary cerfificate under the Pen-
sions Act, 1871, launched against the defendant the
present suib in the court of the Subordinate Judge of
Banda.

By her plaint the plaintiff alleged (paragraph 9) that
she wag in possession of the entire property which was
in the possession of the mother, but that on the death of
the aunt 1t was found that the aunt had executed a will
dated the 3rd of July, 1919, in favour of the defendant
in respect of the makikana amount, certain muafi pro-
perty, and the honse at Warnagar, whereas the aunt had
not title or power to make a will, that the aunt was
in possession merely in lien of maintenance allow-
ance as a widow of the family and that for this very
consideration she had not been deprived and dispossessed
of the malikana amount and other property, and that the
will was totally invalid and ineffectual against the
plaintiff, and (paragraph 13) that the mother as a widow
had only a life interest in the family property, and that
the aunt had no right m the property except that of
maintenance, that the mother had no power to transfer
to the Government by means of the document of the
10th of September, 1880, the village of Pachnehi, which
was of considerable value, and that, therefore, the plain-
$iff wanted to bring a suit for recovery of possession
of the said property, but that as the time for the suit
given in the certificate would expire on the 19th of
December, 1920, and ag, according to law, it was neces-
sary to give a formal notice to Government before the
mnstitution of a suit for recovery of possession of the
property the plaintiff had in the plaint included only
a claim for declaration of right as regards the malikana
amount by invalidation of the will subject to her rights
regarding recovery of possession of the property.
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The plaintiff then asked (inter alie) for the follow- 1929
ing relief : (a) That it might be declared that the alleged Jaeso Bar
will of the aunt was invalid and nnenforceable as against g, 1
the rights of the plaintiff, and that by means of it the
defendant had not acquired any rights to get Rs. 750,
the malikana amount or any right in other property in
respect of which the will had been made, and (b) that
the plaintiff might be put in possession of the nuefi
property and the house at Warnagar by dispossession
of the defendant.

O the 19th of May, 1922, the Subordinate Judpe
ordered that the plantiff’s elaim for a declaration s
prayed in respect of the malikene and the house af Wax-
nagar, and her claim for recovery of possession of the
house be decreed. In his judgement the learned Judge
held that the suit was not barred by rule 2 of order IT
of the Code of Civil Procedure, and that the aunt had
not been n adverse possession of the malikana and the
house for over twelve years as against the plaintiff. He
also held that the plaintiff’s elaim was not barred by the
Limitation Act, and that the aunt had no right to dis-
pose by hey will of the wmalikano or the house.  The
Judge dismissed the suit as fo the muafi lands, and
‘there was no appeal by the plaintiff as to this part of
his decision.

The defendant appealed o the High Court of Judiea-
ture at Allahabad against the deeree so far ag it was
adverse to him. On the 26th of November, 1925, the
High Court allowed the appeals, set aside the decree
of the Subordinate Judge so far as it related to the
malikena and the house, and dismissed the suit.. In the
judgment of the High Court it was held that the aunt
had been in adverse possession, that time began to run
against the plaintiff in the lifetime of the mother when
the aunt first took possession and that the plaintiff was
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Y9 therefore, statute barred. It was further held that as in
isss0 BT the previous suit (No. 481 of 1890) by the plamtiff
Crsuts T, against the mother and the aunt there had heen no juris-
diction in the absence of a certificate to deal with the
malikana, and as the house had not been included in the

suit there was no res judicata binding the plamtiff.

The plaintiff obtained leave to appeal to His Majesty
in Council, and appealed accordingly.

Before their Lovdships” Board it was but faintly con-
tended by the plaintiff that the possession of the aunt had
not been adverse, and their Lovdships arve of opinion
that 1t was adverse.

On the part of the plaintiff it wag urged that article
141 of the Limitation Act applied, and that as under
that article in a suit for possession by a Hindu entitled
fo possession of immoveable property on the death of a
Hindu female the time allowed is twelve years from the
death of the female, the plaintiff was entitled to
succeed on the appeal, because at the institution of the
suit twelve vears had not run from February, 1914, the
date of the death of the mother.

On the part of the defendant it was contended (1)
that by reason of rule 2 of order IT of the Code of Civil
Procedure the plaintiff was precluded from bringing the
suit, having regard to the fact that she had in the pre-
vious suit (No. 481 of 1890) against the wother and
aunt already sought to establish her title as heir; (2) that
the malikana was not 1mmoveable property; (3) that i
regard to the malikana the suit was nof a suit for pogses-
sion, and that, therefore, article 141 of the Limitation
Act, 1908, did not apply; (4) that so far as the malikena
was concerned article 120 applied, and that under that
article six years only from the date when the right of
action accrued i allowed with the result that ax more
than six years had run between the date of the mother’s
death and the instifution of the suit the plaintiff’s claim
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in respect of the malikane was statute barred; and (5) 1999
thiat upon the true construction and effect of article 141 Jaseo Bar
of the Limitation Act, 1908, a reversionary heir is 10t trsavs Tan
entitled to the benefib of twelve years from the death of

he female in a case where at the deabh of the female

adverse possession had already run for twelve years

against her in her lifetime, and that as the aunt had

been in adverse possession against the mother for mare

than twelve years before the mother’s death this article

could not avail the plaintiff, and that the barring of the

mother in her lifetime had, wpon the principle of the
Shizagqunga case (1), operated to bir the interest of the

plaintiff.

These contentions of the defendant accordingly re-
quire to he dealt with seriatim ;

(1) By rule 2 of order 1T of the Cede of Civil Pro-
cedure 1t 1s provided (sub-clause 1) that every st shall
include the whole of the claim which the plaintiff is en-
titled to make in respect of the cause of action, hut that
a plaintilf may relinquish any portion of his claim in
order to hring the suit within the jurisdiction of the
court, and (sub-clause 2) that where a plaintiff omits to
sue in respect of or intentionally relinquishes any por-
tion of his claim he shall not-afterwards sue in respect
of the portion so omitted or relinguished.

By reason of the absence of a certificate under the
Pensions Act, 1871, the cowrt, in the previous suit (No.
481 of 1890) was not competent to deal with the ques-
tion of the malikane, and the plaintiff had no right of
action in respect of it. Tn their Lordships’ opinion the
plaintifﬁ’s'claim to the malikena was not. therefore, parf
of the claim which she was entitled to make in the pre-
vious suit. The house was not mentioned in the previ-
ous suif. In that suit the plaintiff was secking to estab-
tish her title to her father’s cstate as heir in reversion on

' 15 (186 @ Moo, 1.A., 539,
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1929 her mother's death. She was not seeking, and could not
o Bar then have sought, to recover possession from the aunt of
any particular iten: of property forming part of that es-
tate. In the present suit she is seeking to recover posses-
sion of the house upon the footing that it forms part of
the estate and that the defendant is in wrongful posses-
sion of it.  The present cause of action arises out of tor-
tious conduct on the part of the defendant or his prede-
cessor the aunt in respect of the house, and is in their
Tordships’ opinion, a cause of action distinct from that
n the previous suit. The claim which the plaintift is
now making could net in fact have been made in the pre-
vious suit.

.
Utrsava LaL.

The firss contention of the defendant therefore fails.

(2) Their Lordships are satisfied that the point as
to the malikana not being immoveable property was not
taken in either of the courts below, and that each of the
courts below treated the malikana as fmoveable.  Int
these circumstances, the defendant not Dbeing  willing
that there should be any remand of the case for [urther
evidence, theiv Lordships are of opinion that the point
1s not open.

(3) Having regard to the Janguage of paragraphs 9
and 13 of the plaint in the suit and to the form of the
relief sought therein, their Tordships do not consider
that the suit, so far as the malikana is concerned, is a suit-
for possession or within the operation of article 141 of
the Timitation Act.

(4) In their Lordships’ view article 120 is the rele-
vans article so far as the malikana is concerned. Under
the Pensions Act, 1871, however, there is, in their Tord-
ships’ opinion, no right of action at all in respect of such
a subject-matter as the malikana unless and nntil a cer-
tificate under the Act has been obtained. Their Lord-
ships therefore hold that as less than six years had run
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between the grant of the certificate and the institution 199
of the present suit the plaintiff’s claim in respect of the ise Bu
malikane is not statute barred under article 120. iy

UTsava Tar.
(5) Article 141 of the Limitation Act, 1908, admit-
tedly applies to the claim to recover possession of the
house. The point raised by the defendant upon the con-
struction and effect of this article is of importance, and
is one upon which there has been some difference of
opinion in India.

Under Act XIV of 1859, suits for the recovery of
immoveable property had to be brought within twelve
years from the time when the cause of action arose. The
Limitation Act of 1871 which repealed the Act of 1859,
employed different language. Article 142 in the second
schedule of that Act prescribed for a suit for possession
of immoveable property by a Hindu entitled to the posses-
sion of Immoveable property on the death of a Hindu
widow a period of limitation of twelve years beginning
to run [rom the time when the widow died. This pro-
vision, enlarged s0 as to cover a suit by a Muhammadan,
was reproduced in the Ach of 1877, and again in article
141 of the Act of 1908.

The judgement of their Tordships’ Board in the
Shivagunga case (1), established the principle of the re-
presentation of the inheritance by a Hindu widow. That
case was fecided during the currency of the Act of 1859.

In Hart Nath v. Mothurmohun (2}, thewr Lord-
ships’ Board held that the effect of the Acts of 1871 and
1877 was not to except from the rule laid down in the
Shivagunge decision the case where a decree had Dbeen
obtained against a Hindu widow in her lifetime {founded
upon the law of limitation. Sir RicHarD CouCH, in
delivering the judgement of the Board, said: “‘Their

(1) (1863) 9 Moo. T.A., 539. (2) {1893 T.L.R., 21 Cal,, 8; L.R.,
20 T.A., 183 ®
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9 Tordships see np ground for this contention.”  (i.e.
J»cxeo B that the case was excepted) 'The words “entitled to the
Ursave Tk, pos\Cssmn of immoveable property’ refer to  the. then

existing law.”

It is therefore established by this decision that where
a decree founded upon the law of limitation is obtained
against the widow in her lifetime the yeversionary heir
is baired and does not get the benefit of article 141

The question raised by the present case is whether
the same vesnlt follows where there has been no decree,
though at the death of the widow a stranger has been
in adverse possession for twelve years or more.

In their Lordships’ judgement wheve there has been
no deeree against the widow or other act in the law in the
widow's lifetime depriving the reversionary heir of the
right to possession on the widow’s death, the heir is
entitled, after the widow’s death, to rely upon article 141
for the purpose of the determination of the question whe-
ther the title is barred by lapse of time. To hald other-
wise would in their Lordships' opinion, in effect, compel
the court in determining & question within the scope of
the article to ignore the express words of th: article.

Bus their Lordshlpg are furiher of opinien that the
point is already concluded by the judgement of their
Board in Runchordas v. Parpatibas (1). Tn that case a tes-
tator who died in 1869, leaving two widows, devised the
whole residue of his estate to trustees for dharam. One
widow died in 1871, and the other died in 1888, After the
death of the second widow the heir of the testator sued for
a declaration that the devise to dharam was void and for
administration.  The High Court held that the gift in
dharam was invalid and there was an intestacy. The
High Court further held that the possession of the trus-
tees for dharam since the testator’s ~death had been

(¥ 0809) TT.R., 23 Bow., 725 LR, 2 1A, N
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adverse ay against the widows and the heir but that the
plaintiff’s claim to the immoveable property was ot
barred. It was also held that the plaintifi’s claim to the
moveable property was barred by limitation. On appeal
to His Majesty in Council their Lordships’ Board held
that article 141 of the Act of 1877 (now reproduced in
article 141 of the Act, 1908), applied to the 1mmoveable
property, and that under it time ran from the death of
the second widow, and that, therefore, the plain-
tiff in the suit was not barred by limitation, It was
also held that article 120 of the Act, 1877 (now repro-
duced in article 120 of the Act, 1908), applied o the
moveable property, and that the right of the plaintift
in the suit to sue under that articls only acerued on the
death of the second widow, and was, therefore, also not
barred.

The case of Vaithialinge Mudaliar v. Srirangath
Anmi (1), llustrates the application of the rule in the
Shivagunga case (2), where a  decree  founded upon
adverse possession has been obtained against a Hindu
widow in her lifetime. The decision i3 not, 1w their
Lordships’ judgement, in conflict with that in Runchor-
~das v. Parvatibar (8}, in which no decree had Lieen ob-
tained against the widow, nor had there been any other
act in the Jaw in the lifetime of the widow destroying
the heir’s interest.

In their Lordships’ judgement, therefore. the appeal
succeeds, with the result that the decree of the High
Court ought to be discharged and the -decree of the
Subordinate Judge restored, and their Lordships will
humbly advise His Majesty accordingly. The defendant
must pay to the plaintiff the costs of the appeal to the

(1) (1925) TL.R., 48 Mad., B883; (2) (1863) 9 Moo, LA., 539.
L. R. 52 T.A. 599
(%) (1899 LL.R., 23 Bom., 725; LR, 26 T.A,, 7L
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High Court and the costs of the appeal to His Majesty
in Couneil.

Solicitors for appellant : Swimerhays, Son and
Barber.

Solicitors for respondent: 7. L. Wilsor and Co.

APPELLATE CIVIL.
Before Mr. Justiee Sen and Mr. Justive Weir.

RALYAN DAS (PraNvir) oo JAN DIBI and ANoTHER
(DureNpantg.)*

det No. IV of 1832 (Tvansfer of Property Act), section 51—

Improvement—DBona fide purchuase without notice of
mortguge—Improvement made v bona fide  belief of
absolute title—Equity—Act not erhaustive.

A bona fide purchaser of a house for value, witheut notice
of an existing simple nortgage, and honestly believing in good
faith that she was absolutely entitled to the house, improved
and rebuilt it at considerable cost.  On suit by the mortgagee
for sale of the house, held that although section 51 of the
Transfer of Property Act did not in terms apply. yet the rule
of equity upon which that section was based might very well
be extended to the case, and upon that basis the cout was
justified in ordering the plaintiff to pay the cost of the improve-
ments as a condition precedent to bringing the mortgaged pro-
perty to sale.

The Transfer of Property Act is not exhaustive and does.
not exclude any equitable principle such as may vegulate the
rights and Yabilities of the parties in a case not specifically
provided by the legislature.

Tup facts of the case, material for the purpose of
this report, were briefly these :—One Faqive purchased
a house on the 20th of November, 1909, and mortgaged

*Second Appeal No, 151 of 1926, from a decree of K. G. Harper, Dis-

. triet Tudge of Benares, dated the 28th of March, 1925, wodifying a decree of

M. M. Seth, City Muvsif of Benares, dated the 17th of November, 1924.



