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Before Sir Shah Mulammad Sulaiman, Chief Justice, ang
' Mz. Justice Banerjt.

SRT KRISHAN L AL axp orHERS (DEFENDANTS) v. BIJAT
SINGH (PLAINTIFF) .Y

Jurisdietion—~Clivil and revenue courts—Agra Tenancy Act
(Local Act T1T of 1926), sections 34, 82 and 230—Transfer
by tenant—Includes execution sale—Grove sold in execu-
tion of a money decrec against the grove-holder—Suit by
landholder for possession of grove against auction purchaser
—8uit lies in revenue court. ,

The word “‘transfer’” in sections 84 and 82 of the Agra
Tenancy Act includes not only voluntary transfers but also
transfers in execution of decrees. An execution sale of the
holding of a tenant who can not himself validly sell it is
accordingly invalid, and the landholder can sue in the revenue
court under section 92 if he desires to eject the anction pur-
chaser. By section 230 such a suit is not cognizable by the
civil court. So, a suit by the landholder for possession of
a grove, againsi an auction purchaser in execution of a
simple money decree against the grove-holder, on the allega-
tion that the purchase was invalid by reason of a custom pro-
hibiting transfers of grove-land. lies in the revenue court. By
section 107 of the Agra Tenancy Act a grove-holder is pre-
sumed to be a non-occupancy tenant, and as a sale of his
holding was, in this case, alleged to be invalid by reason of a
custom, an execution sale theveof wonld be equally invalid.

Mr. Shiva Prasad Sinhe, for the appellants.

Messrs. U. 8. Bajpai, G. Agarwala, S. B. L. Gaur
and K. N. Agarwale, for the respondent.

SvrLaman, C. J., and Banpryr, J.:—This is a
defendants’ appeal arising out of a suit brought by the
landholder for a declaration that the property in
dispute, which is a grove-land, was not liable 4d be
sold in execution of a money decree against the land-
holdeér’s grove-holder and for possession of the property.
In substance the plaint is for the ejectment of tle
purchaser of the grove on the allegation that a transfer

*Second Appeai No. 1570 of 1920, from a decree of Gavri Prasad
Additicnal District Judge of Mainpuri, dated the 26th of August, 1929, reﬁérs:

Zlf?ﬁy,alggesc.r&e of Ra]a Babadur, Munsif of Mainpuri, dated the 17'5}1‘ of
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was invalid and the landholder wus entifled to recover 10
possession of the grove. The defendants pleaded that g wusaw
the grove was transferable, as there was no custom T;‘*-Y'
prohibiting such a transfer. There was no plea taken puw Smom
that the civil court had no jurisdiction to enterizin

the suit. The plaintiff, however, put forward the

case that there was a custom prohibiting transfers of

groves.

The suit was instituted on the 6th of September,

1927, after the coming into force of the new Tenancy
Act, and the auction sale of the grove also took place
shortly after the coming into force of the new Act.
The ﬁ!’% court dismissed the suit, but on appeal the
lower appellate court has given the plaintiff o decree
against the auction purchaser on the ground that there
is a custom under which sales of groves are prohlblted

In second appeal the point is taken that the civil
court had no jurisdiction to entertain the suit. Asg the
point goes to the root of the matter and iz one of
jurisdiction, and as an appeal would lie to the Com-
missioner if a suit were filed in the revenue court,
we arc bound to entertain this objection if it is valid.

The question of costs, however, ig another matter.

In section 3(2) of the Agra Tenancy Act ‘‘land”
means land which is let or held for agricultural pur-
poses, or as grove-land or for pasturage. It is clear
that a grove under the new Act is land within the
meaning of the Act. It is also clear that under secc-
tion 197(x) 2 grove-holder is a non-occupancy tenant.

It follows that under section 3, sub-clause (8) a
grove is a holding. On the plalntlff s own showing
‘there is a custom under which transfers are prohibit-
ed, with the result that no transfer can take place
under section 197(6). It follows that the holding would
be non-transferable under section 33 and also under
section 84 of the Act. Tt then follows that according
to the case put forward by the plaintiff there hhis been
a transfer in contravention of the two sectiong and it
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is therefore vold under section 84(1). But section 82
provides that if & tenant transfers his holding or any
portion thereof confrary lo sub-section (1) of section
34, both he and any person who may have obtained
possession of the whole or any nortion of the holding
in pursuance of any such attempted illegal transfer
shall he Hable to ejectment at the suit of the landholder,
and to every such suit hoth the tenant and the trans-
feree shall be made parties,

Tt is therefore obvious that if section 82 were appli-
cable to the transfer of a grove in execution of a decree
and were not confined to voluntary transfers by the
tonant, the landholder can suc both the tenant and the
transferee in the revenue court. Tt would then follow
that adequate relief could be claimed in the revenue
conrt. A a sulb for such relief would be expressly
provided for in section 82, no other court but the
revenue court can take cognizance of such a suit. This
is made clear by section 230. The explanation to that
section shows that if the cause of actien is one in Tes-
peet of which adequate relief might be granted by the
revenue court, 1t 1y immaterial that the relicf asked for
from the civil conrt may not be identical with that which
the revenue court could have granted.

The learned counsel for the respondents, however.
contends that the provisions of section 82 cannot apply
to a sale in execution of g decree. There is no doubt
that if the words were to be taken too literally, there
may be some force in this contention; but it seems to
us contrary to the general policy of the legislature, as
indicated in the various sections of the Act, to hold"
that there is a distinction between a voluntary and
an involuntary transfer in section 82. After al]l; hoth’
are transfers of a tenant’s holding ahd there is no reason
why ir the case’of a voluntary transfer the landholder
should he bound to sue in the revenue court, whereas in

the ease of an involuntary or compulsory transfer he
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should go to a civil court. Under the new Act provi-  1es
sion has been made for institation of suits by land- T~ om
holders against tenants and their representatives in L

the revenue courts only. By Smvem

We may also point out that a similar expression
oceurs in section 52 of the Transfer of Property Act
“where the words are: ‘‘the property cannot be trans-
ferred by any party to the suit”’. It has been beld in
numerous cases and there is now a consensus of opinion
that the word ‘‘transfer’” in that section is wide enough
to cover both voluntary and involuntary transfers.

T& may also be pointed out that for the purpose of
declaring that a non-occupancy temancy is mot trans-
ferable, section 23(1) would have heen sufiicient.
Nevertheless the legislature has gone on to provide in
section 94 that every trausfer Lmd by a tenant in
contravention of the provisions of this Act shall be
void. We think the legislature could not have intended
to leave out involuntary transfers {rom the scope of
this provision. If a private {vansfer is void, so must
be an involuntary transfer. The intention seems to be
that where the transfer is void it cannot be validated
by the consent of the landholder. We are therefors
of opinion that section 82 applies to this case and,
although the transfer was by means of a sale in execu-
tion of a decree against the tenant, the remedy of the
landholder was to sue in the revenue court under section
82 of the Tenancy Act, impleading both the tenant and
his = transferee. We may point out that section
82 falls under schedule IV, group B, serial
No. 10 of the Tenancy Act and an appeal in*such a
suit lies fo the revenue court. In this view of the
matter it is unnecessary to go into the question of
custom. We therefore allow the appeal, set aside the
decree of the lower appellate court and send the case
back to the court of first instance with instriictions to
return the plaint for presentation to the proper court
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The plea of jurisdiction was not taken in the written
staternent; it appears to have been urged ounly at the
time of the arguments. The defendants should not be
allowed their costs in the first court. The trial court
found the point in favour of the defendants and the
lower appellate court has not considered it. The
defendants will have their costs in the lower appellate
court and in this Court.

REVISIONAL CRIMINAL.
Before Mr. Justice King and M7. Justice Thom.

EMPEROR ». BARMHA SINGH ANp OTHERS.™

Criminal Procedure Code, sections 145 and 537-—Magistrate’s
omission to record grounds of Mis being salisfied that a
dispute likely to cause q breach of peace vuists—Subsequent
proceedings not vitiated unless it has occasioncd ¢ failurg of
justice—lrregularity—dJ urisdiction.

In proceedings under section 145 of the Criminal
Procedure Code the miere omission by the Magistvate lo
record, under clause (1) of the gection, the prounds of his
being satisfied that a dispute likely to cause a breach of the
peace exists is an lrregularity in procedure but does not
deprive him of jurisdiction to take further proceedings under
the section. The breach of a mandatory provision of the
Code of Criminal Procedure does not necessarily amount
to such, an illegality as vitiates the whole trial or proceedings.

The provisions of section 537 of the Code are also man-
datory; and a court of revision is absolutely prohibited from
setting aside an order under section 145 on account of any

~omission or irregularity in the proceedings, unless such

omission or irregularity has, in fact, prejudiced the accused or
occastoned a failure of justice.

Messrs. Govind Das and Durge Charan Singh, for
the applicants.

The Assistant Government Advocate (Dr. M. Wali-
ullah),. for the Crown.
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Varma, Sessions Judge of Fatehpur, dated the 23rd of September, 1931,




