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Before Sir Shah MuTimnmad Snlamian, Chief Justice, an4 
Mr. Justice Banerji.

S R I  I i R I S H A N  L A T j a n d  o t h e r s  ( D e f e n d a n t s ) v. B I J A I  

—̂  S T N G H  ( P l a i n t i f f ) .

Jurisdiction:— Giml and revenue courts— Agra Tenancy Act 
{Local A ct I I I  of 1 9 2 6 ) ,  sections  3 4 ,  ^ 2  and 2S0— Transfer 
hy tejifint— Includes execution sale— Gfove sold i'̂ 'i execu 
tion of a 'money decree against the grove-holder— Suit hy 
landholder for possession of grove ag^-inst auction purchaser 
— Suit lies in revenue court.
T h e  w o r d  “ t r a n s f e r ”  i n  s e c t i o n s  3 4  a n d  8 2  o f  t h e  A g r a  

T e n a n c y  A c t  in c ln c le s  n o t  o n l y  v o l n n t a r y  t r a n s f e r s  b u t  a l s o  

t r a n s f e r s  i n  e x e c n t i o n  o f  d e c r e e s .  A n  e x e c T i t io n  s a l e  o f  t h e  

h o ld in g "  o f  a  t e n a n t  w h o  c a n  n o t  h i m s e l f  v a l i d l y  s e l l  i t  i s  

a c c o r d i n g l y  i n -v a l i d ,  a n d  t h e  l a n d h o l d e r  c a n  s u e  i n  t h e  r e v e n u e  

c o u r t  u n d e r  s e c t i o n  8 2  i f  h e  d e s i r e s  t o  e j e c t  t h e  a u c t i o n  p u r 

c h a s e r .  B y  s e c t i o n  2 3 0  s u c h  a  s u i t  i s  n o t  c o g n i z a b l e  b y  t h e  

c i v i l  c o u r t .  S o ,  a  s u i t  b y  t h e  l a n d h o l d e r  f o r  p o s s e s s i o n  o f  

a  g r o v e ,  a g a i n s i  a n  a u c t i o n  p u r c h a s e r  i n  e x e c u t i o n  o f  a  

s i m p l e  m o n e y  d e c r e e  a g a i n s t  t h e  g r o v e - h o l d e r ,  .o n  t h e  a l l e g a 

t i o n  t h a t  t h e  p u r c h a s e  w a s  i n v a l i d  b y  r e a s o n  o f  a  c u s t o m  p r o 

h i b i t i n g  t r a n s f e r s  o f  g r o v e - l a n d .  l i e s  i n  t h e  r e v e n u e  c o u r t .  B y  

s e c t i o n  1 9 7  o f  t h e  A g r a  T e n a n c y  A c t  a  g T o v e - h o l d e r  i s  p r e 

s u m e d  t o  b e  a  n o i i - o c e u p a n c y  t e n a n t ,  a n d  a s  a  s a l e  o f  h i s  

h o l d i n g  w a s ,  i n  t h i s  c a s e ,  a l l e g e d  t o  b e  i n v a l i d  b y  r e a s o n  o f  a  

custom, an execution  s a l e  t h e r e o f  w o u l d  b e  e q u a l l y  i n v a l i d .

Mr. Shim Prasad Sinha, for the appellants.
Messrs. f/. S. Bajpai, G. Aganuala, S. B. L\ Gcmr 

and X .  N. Agarwala, for the respoDdent.
SuLAoiAN, C. J., and B a n e r j i , J. This is a 

defendants' appeal arising ont of a suit br(3iight by the 
landholder for a declaration that the property m 
dispute, which is a grove-Iand, was not liable tc) be 
sold in execution of a money decree against the land

holder’ s grove-holder and for possession of the property. 
In substance the plaint is for the ejectment o f  tiie 
purchaser o f the grove on the allegation that 'transfer

a <iecree of G-aTiri Prasaa, 
Additional District Judge of Mainpuri, dated the 26tli of August, 1929, revers* 
mg a decree of Eaja Bahadur, Munsif of Mainpuri, dated the 17th of 
July, xySoi



was invalid and tlie landliolcler was entitled to recover 1932 

possession of the grove. The defendants pleaded that 
the grove "was transferable, as there was no custom 
prohibiting such a transfer. There v/’as no plea taken b l t a i  s i n g h . 

that the civil court had no jurisdiction to entertain 
the suit. The plaintiff, however, put forward the 
case that there was a custom prohibiting transferp of 
groves.

The suit -was instituted on the 6th of September,
1927, after the coming into force of the new Tenancy 
Act, and the auction sale o f the grove also took place 
shortly after the coming into force of the new Act.
The first court dismissed the suit, but on appeal the 
lower appellate court has given the plaintiff a decree 
against the auction purchaser on the ground that there 
is a custom under which sales of groves are prohibited.

In second appeal the point is taken that the civil 
court had no jurisdiction to entertain the suit. As the 
point goes to the root o f the matter and is one of 
jurisdiction, and as an appeal would lie to the Com
missioner if a suit were filed in the revenue court, 
we are bound to entertain this objection if it is valid.
The question of costs, however, is another matter.

In section 3(2) of the Agra Tenancy Act ‘ 'land”  
means land which is let or held for agricultural pur
poses, or as grove-Iand or for pasturage. It is clear 
that a grove under the new Act is land within the 
meaning of the Act. It  is also clear that under sec
tion 197 (ft) a grove-h older is a non-occupancy tenant.

It follows that under section 3, sub-clause (8) a 
grove is a holding. On the plaintiff’ s own showdng 
there is a custom under which transfers are prshibit- 
edy with the result that no transfer can take place 
under section 197(&). It follows that the holding would 
be non-transferable' under section 33 and also under 
section 34 of the Act. It then fo llom  that aeoording 
to the case put forward by the plaintiff there ht.s been 
a transfer in contravention of the tWb sections and it
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1933 is therefore void under section 34(1). But section 82 
Sei EKtsHA.N provides that if  a tenant transfers his holding or any 

portion thereof contrary to sub-section (1) of section 
BiJAi smgh. 3 4  ̂ both he and any person who may have obtained 

possession of the whole or any portion of the hohling 
in pursuance of any such attempted i l le g a l  transfer 
shall be liable to ejectment at the suit of the landholder, 
and to every such suit both the tenant and the trans
feree shall he made parties.

It is therefore obvious that if  section 82 were appli
cable to the transfer of a grove in execution of a decree 
and were not confined to voluntary transfers by tlie 
tenant, the landholder can sue both the tenant and the 
transferee in the revenue court. It would then follow 
that adequate relief could be claimed in the revenue 
court. A's a suit for such relief would be expressly 
provided for in section 82, no other court but the 
revenue court can take cognizance of such a suit. This 
is made clear by section 230. The explanation to that 
section shows that if  the cause of action is one in res
pect of wliich adequate relief might be granted by the 
revBDiie court, it is immaterial that tlie relief asked for 
from the civil court may not be identical with that which 
the revenue court could have granted.

The learned counsel for the respondents, however, 
contends that the provisions of section 82 cannot apply 
to a sale in execution of a decree. There is no doubt 
that i f  the words were to be taken too literally, there 
may be some force in this contention; but it seems to 
us contrary to the general policy of the legislature, as 
indicated in the various sections o f the Act, to hold' 
that there is a distinction between a voluntary and 
an involuntary transfer in section 82. After all; both': 
are transfers of a tenant’ s holding aiid there is no reason 
why ip. the case o f a voluntary W nsfer the landholder 
should fee bound to sue in the revenue court, whereas in 
the ease of an involuiitary or compulsory transfer hs
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siloiild go to a civil court. Under tiie new A ct provi- 1932 
sion has been made for institution o f suits by land- 
holders against tenants and their representatives in Lai. 
tlie revenue courts only. Brm smas

We may also point out that a sim ilar expression 
occurs in section 52 o f the Transfer o f  Property A ct 

' where the words are : "‘the property cannot be trans
ferred by any party to the suit” . It has been held in 
numerous cases and there is now a consensus of opinion 
that the word ''transfer'’ in that section is wide enough 
to cover both voluntary and involuntary transfers.

Ti may also be pointed out that for the purpose o f  
declaring that a non-occnpancy tenancy is not trans
ferable, section 23(1) 'would have been sufScient. 
Nevertheless the legislature has gone on to provide in 
section 34 that eveiy transfer made by a tenant in 
contravention of the provisions of this Act shall be 
void. W e think the legislature could not have intended 
to leave out involuntary transfers from the scope o f 
this provision. I f  a private transfer is void, so must 
be an involuntary transfer. The intention seems to be 
that where the transfer is void it cannot be validated 
by the consent of the landholder. W e are therefore 
of opinion that section 82 applies to this case and, 
although the transfer was by means of a sale in execu
tion o f a decree against the tenant, the remedy of the 
landholder was to sue in the revenue court under section 
82 of the Tenancy Act, impleading both the tenant and 
bis transferee. W e may point out that section 
82 falls under schedule IV , group B, serial 
No, 10 of the Tenancy Act and an appeal in* such a' 
suit lies to the revenue court. In  this view o f the 
matter it is unnecessary to go into the question of 
custom. W e 'therefore allow the appeal, set aside the 
decree of the lower appellate court; arid s e n d e e  case 
back to the court of first instance with instructions to 
return the plaint for presentation to the proper court
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1932 The plea of jurisdiction was not taken in the written 
^ E a is ^  statement; it appears to have been urged only at the 

time of the arguments. The defendants should not be 
euaî Bikgh allowed their costs in the first court. The trial court 

found the point in favour of the defendants and the 
lower appellate court has not considered it. The 
defendants will have their costs in the lower appellate 
court and in this Court.
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EEVISIONAL CRIM IN AL.
Bejore Mr. Justice King and Mr. Justice Thom.

1933 E M P E E O E  ‘V. B A E M H A  S I N G H  a n d  o t h e r s . ®
June,  13. • I 1

■— ^ G r p n i n a l  Procedure Code, sections 1 4 5  a>nd 5 3 7 — Magistrate’s 
omission to record grounds of Ms being satisfied that a 
disfute likely to cause a breach of ■peace exists— Subsequent 
proceedings not vitiated unless it has occasioned n fa-ilurc of 
justice— Inegidarity— Jurisdiction.

I n  p r o c e e d in g s  n n d e r  s e c t i o n  1 4 5  o f  t h e  C r i m i n a l  

P r o c e d u r e  C o d e  t i ie  m e r e  o m i s s i o n  b y  t h e  M a g i s t r a t e  t o  

r e c o r d ,  u n d e r  c la u s e  ( 1) o f  t h e  s e c t i o n ,  t h e  g r o u n d s  o f  h i s  

b e i n g  s a t is f ie d  t h a t  a d is p u t e  l i k e l y  t o  c a u s e  a  b r e a c h  o f  t h e  

p e a c e  e x i s t s  i s  a n  i r r e g u la r i t y  i n  p r o c e d u r e  b u t  d o e s  n o t  

d e p ri-v e  h i m  o f  ju r is c lic t io n  t o  t a k e  f u r t h e r  p r o c e e d i n g s  u n d e r  

t h e  s e c t io n .  T h e  b r e a c h  o f  a  m a n d a t o r y  p r o v i s i o n  o f  t h e  

C o d e  o f  C r i m i n a l  P r o c e d u r e  d o e s  n o t  n e c e s s a r i l y  a m o u n t  

t o  su c h , a n  i l l e g a l i t y  a s  v i t i a t e s  t l ie  w h o l e  t r i a l  o r  p r o c e e d i n g s .

.T h e  p io \ n sio n B  o f  s e c t i o n  5 3 7  o f  t h e  C o d e  a r e  a l s o  m a n 

d a t o r y ;  a n d  a  c o u r t  o f  r e v i s i o n  i s  a b s o lu t e ly  p r o h i b i t e d  f r o m  

s e t t i n g  a s id e  a n  o r d e r  u n d e r  s e c t i o n  1 4 5 ' o n  a c c o u n t  o f  a n y  

o m i s s i o n  o r  i r r e g u la i i t y  i n  t h e  p r o c e e d i n g s ,  u n l e s s  s u c h  

o m i s s i o n  o r  i r r e g u la r i t y  h a s ; i n ,  f a c t ,  p r e ju d i c e d  t h e  a c c u s e d ,o r  

o c c a B io n e d  a  fa i lu r e  o f  j u s t i c e .

Messrs. Govind Das ■a.nd Durga CJiafan Singh, ior. 
the applicants.

The Assistant Government x\.dvocate 
iiUah),^for the Crown.

^Criminal Revision No, 91 of UJ32, Prom an order of Gaiiga Prasad 
Varxna, Sessions Judge of Fatehpur, dated the 23rd of September, 1031, :


