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■ Before- Sir Shah Muhammad Snlaiman, Chief Justice, Justice 
Sir Lai Gopal Mfilrerii and Mr. Justice Kina.

'lune,
NAK,Sm GH NAEAIN (Tlatntiff  ̂ i?. EAM CHA.KBEB --------

PANDB AND OTHKRS ('DEFENDANTS')'/̂

Agra Pre-emption Act (Local A ct XT of 1 9 2 2 ) ,  sections  4 ( 1 ) .

1 1 .  1 2 ,  1 9 —  Pre-anption by a recent f  urchaser of a share ^
who is himself liahle to be pre-empted— “ Indefeasihle riqM”
not necessani in pre-em.ptor— “ Svljsisting right’ ’ stifficiefif
— “ Co-sharer” .

A person who lias purchased, a share in a Tillage can maintain 
a snit foT pre-emption against a stranger who has subsequently 
purchased another share, although twelve months from the 
date oil the registration of the plaintiff’s deed of purchase have 
not expired and he himself is still liable to be pre-empted by 
-other co-sharers.

To be a “ co-sharer”  as defined by section 4(1) of the Agra 
Pre-emption Act it is not necessary that he should be of any 
particular standing. Under section 11 of the Act his right 
to pre-empt accrues as soon as the sale takes place. All 
that is required by section 19 of the Act) in the case of a plain
tiff pre-emptor is thaf? he should have a subsisting right at the 
date of the decree; it is noii necessary that he must have an 
indefeasible right. A right which is liable to be defeated 
may still be a subsisting right so long as it has not been 
defeated.

The rules applicable to the case of a defendanti acquiring 
an equal status with the plaintiff before the date of the decree 
are not applicable to the case of the plainti-ffi.’

Mr. Mansur Alam, for the appellant.

:Mr. for tlie respondents.

.SuLAiMAN, C. J ., M ttkerji and K i n g ,  JJ. -— The 
^oint that has been referred to a Full Bench is as 
follows: "W hether a person, who has purchased a

^share in  a ■village, can maintain a suit for pre-emption 
against a stranger who has subsequently purchased; 
another share, althongh 12 months ■ from the date

■̂ Second Appeal No. 2029 of 1928, from a decree of Jaganna% Sinffh, 
Additional SuborSinate Jud^e of Easti, dated the 14f-h of Jnne, J028, mo.'Ji- 
fying a decree of Bhyam iBehari lial, Munsif of Bangi, dated the IStli of 
.J:anuary,.'1938.



the registration of the plaintiff’ s deed of purchase 
naesingh have not expired and he himself is still liable to he pre- 

empted hy other co-sharers.”  
cjStoKR The only facts that are necessary to be stated for 
Pande. ([ecjgfoji o f this point are as follows. One Mst,

Atraii executed a sale deed to one Narsingh Narain on 
the 23rd of February, 1926. It was by virtue of thif 
purchase that Na.rsingli became a co-sharer in village 
Jiwa and by virtue of this purchase he claimed pre
emption o f  a subsequent transfer to be mentioned pre
sently. On the 1st of May, 1926, two persons, Lakh- 
pat and Mst. Kanika, sold, amon^ other properties, a 
share in village Jiwa to one Ram Chander. Two  ̂suits 
for pre-emption were brought, one against Narsingh 
Narain by Ganpat which was instituted on the 21st of 
February. 1927, being suit No. 174 of 1927, and the 
other suit was filed by Narsingh Narain, seeking to 
pre-empt the second sale. This was instituted on the 
3rd of May, 1927, being suit No. 418 of 1927. The 
question now is whether by virtue of his purchase, dated 
the 23rd of February, 1926, Narsingh Narain is 
entitled to maintain bis suit instituted on the 3rd o f 
May, 192T, although his own purchase had not been 
of 12 months’ standing when the second sale was held.

The case is governed by the Pre-emption Act of 
1922. Sections 11 and 12 of the Act lay down in what 
cases a right of pre-emption accrues and who are the 
persons entitled to pre-emption. In section 12 in 
class IV  are co-sharers in the mahal. If Narsingh 
Narain is a co-sharer in the mahal, he would be 
entitled to pre-empt the property in suit. A  co-sharer, 
is defined in section 4(1) o f the Act *as follows : ' 'Co-
sharer means any person, other than a petty proprietor, 
entitled as proprietor to any share or part in a mahaJ 
or village, whether his name is or is not recorded in 
the register o f proprietors.”  It will be noticed that 
to be a^o-sharer within the meaning of this definition 
it is not necessary that the co-sharer should be of any
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particular standing’ . I f  lie made a pureliase one day 
earlier than the day on which the sale he proposes to kabsingh
pre-empt took place, he would be entitled to take the 
step as a co-sharer. XTnder section 11 of the A ct his ^

1 1 . 1 Ohan debright to pre-empt accrues as soon as the sale takes p .v s d e .

place. As the sale took place in this case subsequent 
to the purchase, the right to pre-empt accrued to 
Narsingh Narain on the 1st of May, 1926.

The argument, however, on behalf of Earn Chander 
is as follows. The cases have laid down that under 
section 19, a purchaser who obtains a transfer in his 
favour in order to defeat the plaintiff’s right o f pre- 
empti<3n must obtain a transfer which is indefeasible.
This was held in Kundan Gir v. Jaswant Singh (1).
It is therefore argued that if  the defendant should 
possess an indefeasible title in order to be able to defeat 
the plaintiff’ s right to pre-empt, it is but fair that the 
plaintiff himself should possess an indefeasible title 
in order to pursue his remedy. This argument no 
doubt sounds plausible, but it is not in keeping either 
with the language o f section 19 or with the spirit of it.

Section 19 runs as follows : “ JNTo decree for pre
emption shall be passed in favour o f any person unless 
he has a subsisting right o f  pre-emption at the date 
of the decree . , . ’ ' A ll that is necessary in the case 
of the plaintiff is that he should have a subsisting right 
at the date o f the decree. A  subsisting right is one 
which merely exists and has not been lost. A  right 
which is liable to be defeated, or in other wordg is 
“ defeasible” , may still be a subsisting right so long as 
it is not defeated.

The ^principle on wliich the ruling quoted above, 
namely Kundan {xm v. Jaswant Smgh (1), ts^s given 
was that we had to read sections 19 and 20 so as to*make 
them consistent and not inconsistent. We needTiot go

(1) [1929] 1270.
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1932 QYer tlie sroiinds wliicli w e re  g’iTeii in. that case for
iŝ%B3isGH liolding that in t"be case of a defendant who takes a 

transfer subsequent to tlie institution of the suit, he 
must aequire a title which is indefeasible. The fact 
that in the case of the defendant certain rules are neces
sary does not establish that the same rules are necessary 
for the case of a plaintiff. At any rate, we have not 
got any duty here to reconcile any two appa^rently' 
inconsistent sections of the law and therefore so to read 
them as to make them consistent. Here, the language 
of the law is entirely clear and we cannot read the word 
*‘subsisting”  as meaning “ indefeasible” .

When we are talking of a subsisting right it must 
o f  course be a subsisting right which will give the 
plaintiff preference over the defendant. The subsist-' 
ing right must be also a jpreiereiatial right, but this is a 
point which does not arise for decision in this particular 

".case."
The view which we are inclined to take in this case 

is also supported by a ruling of a Bench of this Court 
in Ram Raj Pancley v. Har Prasad (1).

Reliance has been placed by the learned counsel for 
the respondent on the case of A hdiil Ghafur v. Ghulam 
Husain (2). That was a case in which it was held 
that a person to he a co-sharer entitled to pre-empt an 
auction sale under the provisions of order X X I ,  rule 
88 of the Code of Civil Procedure must be a co-sharer 
of 12 months’ standing, so that his right to pre
empt as a co-sharer might not be defeated later on. 
When this decision was given the Pre-emption Act of 
1922-did not exist and the Civil Procedure Code does 
not contain any definition of the word “ co-sharer” . 
Applying the common law of the land, the decision 
was given. In the particular case before us, we have 
to interpret the word “ co-sharer”  as defined in the 
Pre-emption Act of 1922 and therefore we cannot hold

a) [lt)33] A.L.J., 109. (1913) T.L.E., 35 , AU., 296.
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that the case of Ahdul Ghafur v! Ghulam Husain (1) 1932

has any bearing on the case before 11s. ' naijbisgii
N a s a i n

V.
tive and direct that this answer be sent back to the 
Division Bench which made the reference. P.-VKDE

In the result, we answer the question in the aiiirnia-

A P P E L L A T E  C IV IL .

Before Sir Shah MuJmmmad Sulaiman, Chief Justice, and Mr.
Justice Mukerji.

{And on a Rejerence\

Before M-r. Justice King.

J A U H A E I  AND ANOTHER (DEFENDANTS) 'V. T U N D E  ^932
( P l a i n t i f f ) . 27.

Transfer of Property Act (IV  of 1 8 8 2 ,  as amended hy X X  of 
1 9 2 9 ) , ,  sections 9 2 ,  9 5 — Subrogation— Joint mortgagors—  

Bedeni'ption of whole mortgage (usufructuary) and 'possession 
hy one mortgagor— Integrily of mortgage hfoken up—

Another co-mortgagor then redeeming (and obtaining pos
session of) more than his oion share from the mortgagor 
who had redeemed initially— W hether subrogation q u a  the 
excess shares redeemed— Suit for possession hy owners of 
these shares— Contribution— Contract A ct (IX  o f  1 8 7 2 ) ,

Section 7 0 .

C e r t a i n  z a m i n d a r i  p r o p e r t y ,  w h i c h  w a s  s u b j e c t  t o  a  

u s u f r u c t u a r y  m o r t g a g e ,  w a s  i n  c o u r s e  -of t i m e  s p l i t  u p  i n t o  

t h r e e  m a h a l s ; a n d  K ,  w h o  o w n e d  a  s h a r e  i n  o n e  o f  t h e  m a h a l s ,  

r e d e e m e d  t h e  w h o l e  m o r t g a g e  a n d  g o t  p o s s e s s i o n  o f  t h e  w h o ^ -©  

p r o p e r t y ,  i n  1 8 9 8 .  J  a n d  M , w h o  h a d  b e c o m e  t h e  o w n e r s  o f  

a n o t h e r  m a h a ^ ,  r e d e e m e d  i n  1 9 2 0  f r o m  K n o t  o n l y  t h e i r  o w n  

m a h a l  b u t  t h e  w h o l e  o f  t h e  m o r t g a g e d  p r o p e r t y ,  o n  p a y m e n t  

o f  t h e  w h o l e  m o r t g a g e  m o n e y  t o  h i m ,  a n d  g o t  p o s s e s s i o n  f r o m  

h i m  o f  t h e  w h o l e  p r o p e r t y ,  K  n o t  r e t a i n i n g  w i t h  h i m  ‘e v e n  

H is  o w n  s h a r e  w h i c h  h e  h e l d  f r e e  f r o m  e n c u m b r a n c e .  I n  1 9 2 S  

s u i t s  w e r e  b r o u g h t  a g a i n s t  J a n d  M  b y  t h e  o w n e r s  o f  o t h e r  

s h a r e s  in  t h e  p r o p e r t y  f o r  r e c o v e r y  o f  p T o s s e s s io n  o f  t h e i r  

s h a r e s ,  a n d  t h e  q u e s t i o n  w a s  w h e t h e r  t h e y  ,w e r e  e n t i t l e d  t o  

r e c o v e r  p o s s e s s i o n  w i t h o u t  p a y i n g  t o  t h e  d e f e n d a n t s  a  p r o 

p o r t i o n a t e  s h a r e  o f  t h e  m o r t g a g e  d e b t .  : ^

“Apigeal l ’̂o. 52 oM gSl. -aBdeX Bectiou 10 oi tlie Letters Patent.
(1) (1913) 35 AIL, 296.


