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APPELLATE CIVIL.

Before Sir Shdh Muhammad Sulaiman, Chief Justice, 
and Mr. Justice Banerji.

,June~i. SH AH ZA D  SINGH (P laintiff) v . JIAC H H A K U N W A E  
— ------- . and others (Depettoants).®

Specific Belief Act (I of 1877), section ^1— Transfer of Pro­
perty Act, {IV  of 1 8 8 2 ) ,  section ontract A ct {TX of 
1 8 7 2 )  section 37— Obligation arising out of contract and 
minexed to otvnership of Imid— Transferee without 
notice— Co'veiiant not enforceaUe against him.

A  c o n t r a c t ,  b y  w h i c h  t h e  p a r t i e s  a g r e e d  t h a t  i n  c a s e  o f  a n y  

f u t u r e  t r a n s f e r  b y  o n e  p a r t y  o f  t h e  i m m o v a b l e  p r o p e r t y  m e n ­

t io n e d  i n  t h e  c o n t r a c t  t h e  t r a n s f e r  w a s  t o  b e  m a d e  t o  t h e  o t h e r  

p a r t y ,  i s  b i n d i n g  n o t  o n l y  o n  t h e  p a r t i e s  t h e m s e l v e s  b u t  a ls o  

o n  t h e i i '  r e p r e s e n t a t i v e s ; b u t  s u c h  a  c o n t r a c t  c a n n o t  b e  

s p e c i f ic a l ly  e n fo r c e d  a s  a g a i n s t  a  b o n a  fide t r a n s f e r e e  f o r  v a l u e  

w i t h o u t  n o t i c e  o f  t h e  c o n t r a c t .

T h e  c o n t r a c t  w a s  e n t e r e d  i n t o  i n  1874, b e f o r e  t h e  c o m i n g  

i n t o  f o r c e  o f  t h e  T r a n s f e r  o f  P r o p e r t y  A c t ; b u t  w h e t h e r  t h e  

p r i n c ip l e s  e m b o d i e d  i n  s e c t i o n  4 0  o f  t h a t  A c t ,  o r  g e n e r a l  

p r i n c ip l e s  o f  ju s t i c e ,  e q u i t y  a n d  g o o d  c o n s c i e n c e ,  w e r e  d e e m e d  

a p p l ic a b le  t o  t h e  o b l i g a t i o n  o f  t h e  r e p r e s e n t a t i v e s ,  s e c t i o n  

2 7  o f  t h e  S p e c i f ic  B e l i e f  A c t  m u s t  a p p l y  a n d  t h e  c o n t r a c t  c o u ld  

not he s p e c i f ic a l ly  e n f o r c e d  a g a in s t  a  t r a n s f e r e e  f o r  v a l u e  

w i t h o u t  n o t i c e .

Messrs. Ilarihans Ealiai and S. N. Verma, fox tbe 
appellant.

Messrs. P. L. Banerji, JanaM Prasad and A . P. 
P a n d ey , for the respondents.

Sulaiman, C. J., and fiANERji. J . T h i s  is: a 
plaintiff’ s appeal arising oni] of a suit for specific per­
formance of a contract entered in an agxeement dat6d 
tile 24th of January, 1874, between the predecessors 
of the parties. Two sets of persons agreed that in case 
of a contemplated transfer the property dealt with in

_ '"'Second Appeal No. 1372 of 1930, from a decree of s7 1tfa i^ ~ A d ^  
ditiona]. District Judge of Ghazipur, dated the 6th of August 1930, con- 

Das, Subordinate Judge of Gbazipur, dated tlie



the agreement was to be transferred to tlif otliei pai'tY
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for a proper price. sbak/.v-
On the 30th of July, 1928, a deed of exchange was 

executed between the representatives of one of tlie 
parties and Mst. JiacWia Knnwar. The represen- 
tative of the other paity brought a suit'to enforce tlie 
previous agreement. Both the courts below have 
dismissed the claijn. The lower appellate court has 
'distinctly found that Mst. Jiachha Knnwar had no 
notice of this deed of agreement when she took the 
property for valuable consideration. We
think that the finding of the lower appellate court that 
she had no notice of the deed of agreement must be 
accepted in second appeal.

The learned advocate for the appellant relies on the 
Pull Bench case of Aidad Ali v. Ali Athar (1). That 
case is undoubtedly an authority binding upon us that 
a contract o f this kind not only binds the parties there­
to but also their representatives. In  that case one of 
the parties to the agreement was the defendant trans­
feror who obviously had knowledge. The transferee 
from him did not apparently plead want of notice, and 
this point was not pressed before the Full Bench, which 
accordingly did not decide it.

In the present case the transferee has been distinctly 
found to have been a hona fide transferee for value 
without notice. It seems to us that whether section 
S7, o f the Indian Contract Act or genera] principles 
o f justice, equity and good conscience applied to the 
heirs o f  the promisor, the transferee for value was 
protected. I f  the principles embodied in section 40 
?)f the Transfer of Property Act were applicable, even 
than the obligation cannot be enforced against a *trans- 

-feree for consideration and without notice o f  it- nor 
against the property in his hands. The contract in 
dispute was entered into in 1874, before the coming 
into force o f the Transfer o f  Property Act, but after 
the Contract A ct had been passed. It is clear that

(1) (1927) 49 AIL, :527. ' -



tlie specific performance of tlie contract can be enforced 
Shahzad only under section 27 of the Specific Relief Act, which
Singh gection makes an exception in favour of a transferee

JiACHHA for value who has paid his money in good faith and
without notice of the original contract. We therefore 
think that no matter what principle or statute governs 
the ohligation of the representatives, the provisions 
contained in section 27 of the Speci6,c Relief A ct must 
apply, and the defendant who is a transferee for value' 
without notice is protected and the contract cannot be 
0T1 forced against him.

The plaintiff alleged that the transaction was one of 
sale, hut the finding of the lower appellate couri that 
it was a transaction of exchange is conclusive against 
him. The suit has therefore been rightly dismissed 
and we dismiss this appeal with costs.
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FULL BENCH.

Before Sir Shah Muhammad Sulaimmi, Chief Justice, Justice- 
Si?' Lai Qopal MuMrji and Mr. Justice King.

A F Z A L I  B E G - A M  (Applicant) E A N H A IY A  LA.L
JTime, 6 , (O p PO SITE P A RTY ).

Gitnl Proeedufe Code, order XLI ,  rules 1 0  and 1 1 — Hearing 
under rule ll~A dm ission made conditional on a'ppellant 
depositing decretal amount as well as costs-— U l t r a  v i r e s .

A t  t h e  h e a r i n g  o f  a  f i r s t  a p p e a l  t in d e r  o r d e r  X L I ,  r u l e  1 1 ,  o f  

t h e  C i t i l  P r o G e d u r e  C o d e  t h e  C o u r t  m a d e  a n  o r d e r  t h a t  i f  

t h e  a p p e l l a n t  d e p o s i t e d  i n  G o n .r t , w i t h i n  a  g i v e n  t i m e ,  t h e  

d e c r e t a l  a m o u n t  a s  w ^ l  a s  a  s u m  b y  w a y  o f  s e c u r i t y  f o r  c o s t 's , ,  

t h e  a | )p e a l w a s  t o  b e  a d m i t t e d ,  o t h e r w i s e  i t  w a s  t o  s t a n d  a u t o ­

m a t i c a l l y  r e f e c t e d .  ^

Held, t h a t  a p a r t  f r o m  t h e  d i s c r e t i o n  u n d e r  o r d e r  X L I ,  r u le -  

10 t o  d e m a n d  s e c u r i t y  f o r  c o s t s ,  t h e r e  is  n o  p o w e r  i n  t h e ^  

a p p e l la t e  c o u r t  u n d e r  o r d e r  X L I ,  r u l e  1 1  t o  m a k e  t h e  o r d e r  fo r ; 

i s s u e  o f  n o t i c e  t o  t h e  r e s p o n d e n t  c o n d i t i o n a l  o n  p a y m e n t  o f  

t h e  d e c r e t a l  a m o u n t  b y  t h e  a p p e l l a n t .  I f  t h e  appeal has n o  

m e r i t s ,  ^ 't s h o u l d  b e  d i s m i s s e d ;  o t h e r w i s e  t h e  c o u r t  h a d  t o

^Application in First Appeal No. 372 of 1931,


