
954 THE INDIAN LAW EEPORTS. [vO L , LIV.

?U LL bench :.

Before Sir Shah Muhammad SuMman, GMef Justice,
Mr. Justice Mukerji and Mr. Justice Banerji.

i m  l i A . U L P A T I  K U N W A E  a n d  a n o t h e r  ( P l a i n t i f f s )  v . E A M  

B A E A N  S I N G H  a n d  o t h e r s  ( D e f e n d a n t s ) ,

Court of Wards Act (Local Act IV  of 1 9 1 2 ) ,  sections  3  ( 3 ) ,

10 , 12 , 1 5 ,  37 and 55— ‘ 'W ard” — Jo'’.nt family consisting 
of father and sons— ApvIicMion by father to have the joint 
property placed under the superintendence of the Court 
of Ward,s— Notifi.cat{on of assumvtion of suverinfendenoe 

not nmninq the sons— Enti'i'e property taken under superin- 
tmdence— Whether the sons were “ wards'’ and subject 
to the disabilities tinder sections 3 7  and 5 5 .

A  j o i n t  H i n d u  f a m i l y ,  c o n s i s t i n g  o f  a  f a t h e r  a n d  liis ' s o n s ,  

s o m e  o f  v p h o m  'w e r e  m i n o r s ,  o w n e d  a  c e x t a in  p r o p e r t y .  T h e  

f a t h e r  a p p l ie d  u n d e r  s e c t i o n  1 0  o f  t h e  U .  P .  C o u r t  o f  W a r d s  

A c t ,  1 9 1 2 ,  t o  h a v e  t h e  p r o p e r t y  p l a c e d  u n d e r  t h e  s n p e r i n -  

te n t^ e n c e  o f  t h e  C o u r t  o f  " W a r d s .  T h e  C o m 't  o f  W a r r l s  

d e c la r e d  t h e i r  w i l l ’ n c rn e ss  a n d  t h e  o r d e r  o f  a s s u m p t i o n  o f  

s u p e r i n t e n d e n c e  w a s  n o t i f i e d  i n  t h e  G a z e t t e -  u n d e r  s e c t i o n  

1 5 ,  b u t  t!he n a m e s  o f  t h e  s o n s  d id  n o t  a p p e a r  i n  t h e  n o t i ­

f i c a t io n .  T h e  e n t ir e  j o i n t  f a m i l y  p r o p e r t y  w a s ,  a s  a  m a t t e r  

o f  f a c t ,  t a k e n  u n d e r  t h e  m a n t\ c r e m e n t  o f  t h e  C o u r t  o f  W a r d ? .  

S o m e  t i in p  a f t e r w a r d s ,  t h e  s o n s  e n t e r e d  i n t o  a  c o n t r a c t  i n -  

v o h n n g  p e c u n i a r y  lia 'bih ’t y ,  a n d  u p o n  t h ib  c o n t r a c t  a  s u i t  

w a s  b r o u g h t  a g a in s t  t h e m .  T n e  d e f e n c e  w a s  r a i s e d  t h a t  t h e  

c o n t r a c t  w a s  v o id  u n d e r  s e c t i o n  3 7  o f  t h e  C o u r t  o f  W a r d s  

A c t ,  a n d  t h a t  t h e  d e f e n d a n t s  c o u ld  n o t  b e  s u e d  o t h e r w i s e  

tS ia n  i n  t h e  n a m e  o f  t h e  C o l l e c t o r ,  a c c o r d i n g  t o  s e c t i o n  55 
o f  t^''e A c t .  t h a t  t h e  d e ff^ n d a n t s  h a d  ntnt b e c o m e

* V a r d s ”  a s  d e fin e d  i n  t h e  C o u r t  o f  W a r d s  A c t  a n d  s e c .t io u ri  

3 7  a n d  5 5  o f  t h e  A c t  d id  n o t  a p p l y  t o  t h e m .

A  w a r d ,  n c c o r d m a - t o  t h e  d e f i n f t i o n  i n  s e c t i o n  S (>3) o f  t l ie  

C o u r t  o f  W a r d s  A c t ,  1 9 1 2 ,  i s  e i t h e r  a  d is q u a l if ie d  p r o n r i e t o r  

w briRp p r o w r t v  o r  n e r s o n  i s  u n d e r  t h e  s u p e r i n t e n d e n c e  o f  

the  C o u r t  o f  W a r d s ,  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  

s e c t i o n s  8 n n d  1 2  o f  t h e  A c t ,  o r  i s  a  p r o p r i e t o r  i n  re ,fra rd  tO'

Ar>7.ml TVo. imO of j m ,  from a derrfls of TTaTish Cliani^ra, 
Dj'jtnr't'-Tii/lcre of i m  of Jiilv. confirmincr a (lef'ree
or V MpTita, Additional Snborainate Judge of Benares, 3atea the 13th of 
M a r c h ,  1 928.



whose property a declaration has been made under section
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10 of the Act. No action was taken against the defendants Kattlpati
in the present case under sections 8 and 12; nor was there Kotwab

any appl-'Cation under section 10 in respect of them, or any "̂ basan 
declaration under that section mentioning their names, or Sin&h. 
any notification, mentioning their names, under section 15.
The defendants, therefore, were not wards within the mean­
ing of the Act.

An api^Iication uifder section 10 of t!he Court of Wards 
Act can be made only by a person who is an adult. The 
section does not s.ay that a proprietor may apply on behalf 
of himself and of another, even if that other be his minor 
son. The ordinary scheme of the Act is .tihat every adult 
person who has a beneficial interest in any property can 
apply under section 10, and in the case of minors ha'ving 
■such beneficial interest action can be taken under sections 8 
tind 12.

Assnmm£f t̂ hat it is open ,to a father in a joint Hindu family 
to hand over the entire family property to the Court of 
AÂ ards without the consent of !has sons, it would no.t follow 
from the handing over of the property that the sons them­
selves would become wards of the court. A wa'rd, for the 
purposes of the Cour.t of Wards Act and the d̂’siabil’.ties im­
posed on them by it, is a creation of law and can have no 
exis '̂ence ou+Rid'e the îaw. Tbp mê p̂ fnrt that the •pr'̂ nerty 
of the defendants was ph^ ŝically under the superintendence 
of .the Court of Wa'rds would not make them wards within 
the meaning of the definit-’on.

A declaration under section 10 or a notification under secr.inn 
15 is not vah'd if it does not mention -the name of the 
pronrietor aud only contains a reference to the property.

IJr. K. N. Katju, for the appellants.
Mesars. MiiJchtar Ahmad and Mansur for the

Tesnondeiits.
SuLAiM AN, C. J . , M u k e r j i  and B a n e h ji , JrT. r—

»!Thie second appeal lias been referred to a Full Bench 
because the learned Jnd̂ es of the Division Bepch 
hefore y^ona the appeal carae in due course were doubt­
ful of the correctneRS of a decision of this Court, namely 
Chhotey Lai v. Brijraj Singh (1).

(1) (1927) 26 A .L J., 90.



1922 It appears that the defendants in the suit out o f
Kaulpaii which this appeal has arisen undertook to pa}  ̂ a cGr-
kunwae money to the plaintiffs under an agreement,

eam Babak (lated the 20th of August, 1921, which was registered
: ‘ under the law of registration. The plaintiffs sued to

recover the money due under the agreement, principal 
and interest. They were met with the plea on behalf 
of the defendants 4 to 6 that they'were wards of the 
court and no suit could be maintained against them in
their names imder section 56 of the Court of Wards Act,
1912, and that the contract made by them was void 
in law under section 37 of the said Act.

The defence found favour with the court of fi'rst in­
stance and the suit was decreed only against the 
defendants 1 to 3,  ̂and as against the defendants 4 
to 6 it was dismissed. On appea,] the learned District 
Judge upheld the decision of the first court and there­
upon the plaintiffs filed this second appeal.

■ Section 55 of the Court of Wards Act, 1912, lays' 
down that ' ‘No ward shall sue or be sued . . in the' 
civil court otherwise than by and in t̂ le name of the' 
Collector in charge o f his property . I f ,  therefore, 
the defendants 4 to 6 be wards of the court, the suit 
is not maintainable. Again, under isection 37 of the- 
said Act, “ A  ward shall not be competent . '. . to enter 
into any contract which may involve him in pecuniary 
liability . Again i f  the defendants 4 to 8 be wards 
of the court, the ao'reement of 1921 is voic as a ’̂ainst 
the^i and cannot be enforced in a court o f law. W e 
have to see whether in the circumstances of the cas^x 
the defendants 4 to 6 are wards of the court within 
the meaning of section 3, sub-section (3), o f the United 
Provinces Conrt o f Wards Act (Act No. IV  o f 1912),

As^to the facts, the following seems to be common 
gi<3und. The father of the defendants 4 to 6, Binda^ 
Prasad, owned a certain share in an estate in the
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district o f  Benareis kiiovv î as the 'Sakaldilia estate.
The defendants 4 to 6 (whcm we shall describe liere- ivAmMTi 
after as the defendants, for the sake of brevity') and ' 
their father formed a joint Hindu family. Binda 
Prasad and his co-owners of the estate of Sakaldiha 
made an application under section 10 of the Court o f 
Wards Act, 1912, for their property being placed 
under the superilltendence of the Court of Wards.
The Court o f  Wards, on being* satisfied that it was 
expedient to undertake the management of the pro­
perty, made a declaration to that effect and under 
section 15 of the Act issued a n o t i f i c a t i o n  in the local 
Gazette, being- Notification No. 732 -N /X — 117-12, 
dated the 30th of May, 1914, to be found printed in 
the United Provinces Gazette, dated the 6th of June,
1914, .part II , page 1334'. On the same page and 
under the same date and under I^o. 731-]Sr/X— 1171-72 
there appears another notification by which it was 
declared that the Court of Wards had assumed the 
superintendence of the estate of the two minors men­
tioned therein Avho-were part proprietors of the Sakal­
diha estate. The names o f  the defendants do not appear 
in either of the notifications. Possibly one o f the defen­
dants was at the date o f  the notifications a major and 
probably the other two were minors. On these facts 
the question is whether the defendants are to be treated 
as wards of the coiu't within the definition of section 
3, sub-section (3), o f the Act.

On behalf o f the respondents strong reliance has been 
placed on a decision of their Lordships of the Psiyy 
Council in Gidal) Singh n. Gokuldas (1). It is urged' 
that their Lordship'S have held that it is open to a f  ather 
©f a joint Hindu, family to hM d over the entire estate 
to the Court of Wards where such act would be beneficial 
to the ihtereiit o f the family. Reliance is placed oii 
the observation of their Lordships to Be foutid at'page 
799, top, naniely that ‘ ‘in their Lordships’ opinioB

(1) (1913) L I;.® ,, 40 Cal., 784.



Maharaj Singii and Diilli Ciiaiid in making that appli- 
Kaulpati cation acted within their powers and authority as the 
J.UWAE m'£,inl3ers of the joint family” . 'We haye

carefully considered this case, but we are of oipinion that 
this case has no application to the facts of the case 
before us and to the question we have to decide.

What we have to decide is whether the sons of the 
person or persons who hand over the joint family pro­
perty are to be treated or not as “ wards”  within the 
meaning of the word to be found in section 3, sub­
section (3), of Act IV  of 1912, and whether the said 
sons are to suffer or not the disabilities enumerated for 
a ward in section 37 and section 55 of the A c t ." Their 
Lordships of the Privy Council never bad this ques­
tion to answer in the case of Gulab Singh v. Gokuldas 
(1), and for this reason alone the decision has no bearing 
on the case before us. Spconrllv, the decision was .sriven 
under Act X V II  of 1885, which is in many respects 
very different from the Act which we have to con­
strue. A  third point also differentiates the decisinn 
from the ease before us and it is this; while the reason 
for the handing; over of the managennent of the estate 
in Gulah Singh's GB,se is clear]v set forth in the judg­
ment, we are entirely in the dark in this case as to the 
circumstances which led to the application by Binda 
Prasad and his co-owners for handing over the manage­
ment of the estate to the Court o f Wards,

The first and third grounds for differentiation of the 
Priyy Council case from the case before ns do not call 
for any further remarks, but we shall say a few words 
as to the second ground. A ct-X V II of 1885 gives an 
entirely different meaning to the word ‘ "ward*' from 
the definition to be found in section 3 of A ct IV  of 
1912. Then again, we could not Idiscover any pro­

vision in the Act of 1885 corresponding to the provision 
contained in section 10 of the Act o f 1912. In̂

(1) (1913) 40 Gal., 784.
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Calcutta case, the property of Diilli Cliand §-nd Maliaraj ^
Singh had been handed over by them to the Court o f kaulpati 
.Wards under section 7, clause (c), of A ct X Y I I  of 1885, 
which provided for the property of those persons being 
taken over for management as were declared by the Chief 
Commissioner to be incapable of managing their own 
property on their own application. Again, we do not 
find that all the drastic disabilities which are contained 
for a ward in sectfon 37 of the Act o f  1912 are to be 
found in the Act of 1885, beyond what are stated in 
sections 22 and 23 of that Act.

The question before their Lordships o f the Privy 
Council was whether it was open to the Court o f Wards 
to validly assume superintendence o f the shares of the 
sons also o f the applicants; and the case before us is 
whether, assuming that the sons’ shares can be law­
fully managed by the Court of Wards, the sons become, 
by the fact o f that management alone, subject to the 
liabilities imposed on a ward under the Act o f 1912.
W e are of opinion that the present case is not governed 
by the decision of their Lordships of the Privy Council' 
in Gulab Singh v. Gokuldas (1).

Now let us consider the provisions o f Act IV  of 1912.
Section 3 of the A ct defines a proprietor as “ a person 
entitled as proprietor or under-proprietor to any bene­
ficial interest in a mahal” . This would mean that a 
person who has a share in a property in a mahal is a 
‘ 'proprietor” , although his name may not be recorded 
in the khewat. It will also be noticed that where a 
joint Hindu family owns property, every member of 
tha*t family is a proprietor, because every such member 
h’̂ as a beneficial interest in a mahal The definition 
does not give any encouragement to the argument that 
t'he father o f the family alone is the proprietor and not 
the sons, or that the father is entitled to assume the role 
of the sons or to act for them with reference to the pro­
visions of thp Court o f Wards Act.

(1) (1913) L L .E ., 40 Cal., 784,
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1933 Then we come to tlie definition of the word ‘ V ard”  . 
A  ward may be of two kinds. One is a disqualified 

KU5WAR proprietor whose property or person is nnder the super- 
bakâ i intendence of the Court of Wards and the other is a 

proprietor in regard to whose (property a declaration 
has been made under section 10” . This takes us to a 
consideration of the provisions of section 10 which run.̂  
as follows; ' ‘A  proprietor may apply to the Collector
to have his property placed under t'he superintendence 
of the Court of Wards, and the Court of Wards may, 
on being satisfied that it is expedient to undertake the 
management of such property, make a declaration to 
that effect.”

An application under section 10 can be made only 
by a person who is an adult; for by definition a pro­
prietor may be a minor and in that case he is incapa­
citated by the law of the land from acting on his own 
behalf. Section 10 does not say that a proprietor 
may apply on behalf of himself and on behalf o f  an­
other proprietor, even if that another proprietor be the 
applicant’ s son.

The iprovisions of section 8 read with section 12 
show that the presence of minors interested in an 
estate, as in the case of minors in a joint Hindu family, 
need not in any way stand in the way of the Court of 
Wards exercising its beneficial functions over the pro­
perty of the minors, even though the father or the 
guardian be not entitled to make an application on 
their behalf. By section 8 minors, by the very fact of 
their minority, are to be deemed disqualified to manage 
their own property. In that case it is open to the Court 
of Wards, in the exercise of its discretion conferred on 
it by section 12, to assume the 'superintendence o f  

ibe minors’ property. Thus, i f . a father in a joint 
Hindu family consisting of himself and some sons, of 
whom; let us assume, some are majors and the others 
are mifiors, wants to hand over the management o f the
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property to the Court of Wards, 1̂1 tliat he has to do is 9̂32 
to persuade his adult sons to make an apipKcation under 
section 10 and to apiply under that saction to the 
Collector and to induce the Collector to ask the Court 
o f Wards to take under its puperintendence the property 
o f the minors. Thus, without any difficulty whatso­
ever and without giving the father an authority to hand 
over the entire estate on behalf of the family, it is pos­
sible for a joint Hindu family to obtain the benefits of 
management by the Court o f Wards. I f 'in  a joint 
Hindu family the father wants to hand over the 
estate belonging to the entire family to the Court o f 
Wards hut the adult sons decline to do so, we take 
it, it i»would not be possible for the Court of Wards 
to take over the management of the property 
inider section 10 o f  the Court o f Wards Act 
in the teeth of the adult sons’ opposition, unless 
the adult sons can be declared disqualified pro- 
prietoi’s unable to manage their own property under 
3ection 8 of the Act.

From what we have said above it follows that the 
ordinary scheme of the A ct is that every adult person 
who lias a beneficial interest in any property must apply 
under section 10 and in the case of the minors action 
should be taken under section 8. This is exactlv what 
was done in this case, for we find from the notification 
m t]ieAJmted Provinces Gazette (jT̂ art I I , at page 1334), 
dated the 6th of June, 1914, that in the case o f adult 
co-owners applications were made under section 10 and 
in the ca«e of minor proprietors action was taken under 
sections 8 and 12 of the Court o f Wards Act- Both' the 
notifications are under section 15 of the Court o f Ward^s 
Act, 1912, which requires that the order of an assump­
tion of management ought to be notified in the local 
Gazette. Apparentl-v the names of the sons o f Binda 
Prasad, naTnely the defendants, were hot entered in the 
khewat and their existence was simply overlooked/ Our 
vguesis may not be correct, but whether correct or not, the
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reason wliy tlie name's of the defendants were omitted 
EATI1.PATI from the notifications does not affect our decision.
Eunwae It is common ground that the entire property belong- 

eam ing to the joint family, nam.ely Binda Prasad and the 
defendants, is actually being managed by the Court o f 
Wards through the Collector of Benares, the property 
being situated in the district o f Benares.

ISTow the question is whether the defendants are to 
be treated as wards of the court to t  the purposes of 
disabilities which are suffered by a ward.

We take it that in respect of the defendants there was 
no application under isection 10, and, therefore, there 
is no declaration under that section. The defendants 
do not come within the first portion of the definition o f  
the word ‘ ‘ward” ; for they have not been found to be 
disqualified proprietors whose property has been taken 
over by the Court of Wards under section 12 of the Act. 
Even if some of the defendants were minors in 1914, 
from the fact that they were never treated as minoris- 
whose property the Court o f Wards decided to place 
under its own management the defendants cannot 
come under the first head of the definition of a ward. 
In the definition the words ‘ ^whose property is under 
the superintendence of the Court o f Wards’ ’ mean and 
must mean ‘ 'whose property is under the superin- 
tendence of the Court of Wards under the pro­
visions of Act IV  of 1912” . In  the case of 
persons whose property, as such, the Court o f  
W  to admiuistf^r. the mere
accident that their property is physically under the 
suneriuteud '̂nce of fhe Cnurt of Ward« wil] mnke 
them *Vards”  within the meaning of the definition.'

Then let us conHder the second portion of the defini­
tion of ward!. We have already said that we have- 
got no materia] before us to shov?̂  that in the case o f  the 
defendants thpre hns be^n madp any dpolnrfstinn iirder 
section 10. Tlie declaration under 'Section 10 mnsf 
mention two things, first the name of the proprietor and’
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%
the fact that it has been deemed expedient that his pro-
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perty is to be taken mider the maiiagemeiit o f tiie Court Saclpati 
o f  Wards. A  mere description o f the property o f  a 
person without mention o f the name of that person w ill 
hardly be a good declaration under section 10. Suppose a 
declaration said that the Court of Wards was satisfied 
that "'Property A ”  should be taken under the manage­
ment o f  itself, we take it this would not make the owner 
of the property, whoerer lie may be, a ward; and the 
reason is plain. The law requires by section 17 that, 
on the publication of a notification under section 15, 
the Collector shall publish notices calling upon persons 
having claims against the ward or his estate to notify 
the satoe. It could hardly have been contemplated that 
creditors, some of whom may be entirely unsecured 
creditors, should find out from the notification who the 
proprietor was and then find out whether the proprietor 
was their debtor or not. For a valid notification, there­
fore, the name o f the proprietor must appear in the 
Gazette and in the orders. W e note that in the two 
notifications actually issued the names of the proprietors 
appear and the mention o f their property is in tne 
vaguest possible manner.

In this view, although the defendants’ (property may 
be under the physical possession of the Court of Wards, 
who undertook to manage their father’ s property, it 
cannot be said within the meaning of section 3, sub­
section (3) that the defendants are proprietors in regard 
to whose property a declaration has been made under 
section 10. W e need hardly repeat that a declaration 
uii’der section 10 could be made only in respect of a 
proprietor who has made the application and the 
defendants are not proprietors who have made any such 
'kpplicatioD.

Where the language of the law is clear, it is not 
necessary to see whether the interpretation put gn the 
law is likely to lead or not to hardships and to •absur­
dities. But this test may be applied to see vvhetlier the

V' ■



fj '

1932 inteipretation"is a sound one or not; for if a contrary 
interpretation is likely to lead to hardship, we may tai ê 

Kunwae interpretation put, which does not create
any hardship, is the correct one.

Take this case itself for consideration. The defen­
dants, as grandsons of one Bhim Singh, have inherited 
a large estate. The defendants’ ancestral property, 
let us assume, is in debt and has brsn taken over for 
management by the Court o f Wards. If the defendants 
are wards of the court, then their property which hag 
been inherited by them and which has nothing to do 
with the payment of the debts of the father o f  the family 
will also be taken over for management by the Court o f 
Wards and the defendants will be incapable of entering 
into any contract in respect of those properties, although 
the defendants themselves had never agreed as 
to.their ancestral property being handed over to the 
management of the Court of Wards.

Assuming that it is open to a father to hand over 
the entire family property to the Court of Wards with­
out the consent of his -sons, it would not follow from 
the handing over of the property that the sons them­
selves woidd become wards of the com't. A  ward with 
certain disabilities is a creation of law and can have 
no existence outside the law. A  Division Bench 
o f this Court in Mahahir Prasad v. Mahesh 
"Ptamd (1) held Uj'jder the Bundelkhand Land 
Alienation Act that although the father o f a 
joint Hindu family might be an ‘ 'ao;riculturig't”  
within the meaning of Local Act I I  of 19(13, 
it did .not follow that his sons were also agriculturists 
The case would be some-what similar to the case of a 
father’s insolvency. When a father becomes an insol-'" 
vent, it is open to the receiver of'the father’ s estate 
to sell the entire family DroDertv includini? the shares 
€f thevBons to pay the father’s Hebis not feiBled w ith : 

a) ri931] A,L.J,, 45.
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immorality. But it does not follow tiiat the sons’ 
shares vest in tlie receiver and tlie sons are incapaci- kauisak 
tated from exercising their privileges which accrue to ‘ 
them, b}- the fact of their having a share in the joint 
family estate; e.g. a right to seek [pre-emption. This 
was held by their Lordships of the Privy Conncil in 
the case of Sat Namin v. Behari Lai (1). See also 
in this comiection the Full Bench decision o f this Court 
in Anand Prakash v. Narain Das D on  Lai (2),

The result is that in our opinion the defendants, that 
is to say, the defendants Nos. 4 to 6, in the suit out 
of which this appeal has arisen are not wards of the 
court, and there is no bar to the maintenance of the 
suit against them and the agreement, if any, that may 
have been entered into by these defendants with the 
plaintiffs is not void under section 37 of the Court 
o f  W ards Act. In this view the case of Chhotey Lai 
V. Brijraj Singh (3) is not good law.

' In the result we allow the appeal, modify the decrees 
o f the courts below and remand the suit so far as the 
defendants 4- to 6 are concerzied through the lower 
appellate court to the court of first instance for deci­
sion according to law. Costs here and hitherto, so 
far as the defendants 4 to 6 and the plaintiffs are con­
cerned, shall abide the result.

(1) {1924> G L ah ., 1. (2) (1930) T .L .E ., 53 A ll., -2S9.
(3) (1927) 26 A .L .J ., 90.
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