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FULL BENCH.
Before Sir Shah Muhammad Sulaiman, Chief Justice,
Mr. Justice Mukerji and Mr. Justice Banerji.

1982 TAULPATI KUNWAR aNp ANOTHER (PLAINTIFFS) 0. RAM

May, 8. BARAN SINGH AND OTHERS (DEFENDAKTS).*

Court of Wards Act (Local Act IV of 1912), sections 3 (3),
10, 19, 15, 87 and 55— Ward"—Jo'nt family consisting
of father and sons—Apnlication by father to have the joint
715'07381‘1‘@/ nlaced under the superintendence of the Court
of Wards—Notification of assumption of superintendence
ot maming the sons—FEntire property taken under superin-
tendence—Whether the soms were “‘wards’” and subiject
to the disabilities under sections 37 and 55. 5

A joint Hindu family, consisting of a father and his sons,
some of whom were minors, owned a certain property. The
father anplied under section 10 of the U. P. Court of Warda
Act, 1912, to have the property placed under the superin-
tendence of the Court of Wards. The Conrt of Wards
declared their willingness and the order of assumption of
superintendence was notified in the Gazette: under section
15, but the names of the sons did not appear in the nofi-
fication. The entire joint family property was, as a matter
of fact, taken under the management of the Court of Wards.
Some tirrp afterwards, the sons entered into a contract in-
volving pecuniary liability, and upon this contract a suit
was brought aganst them. Tas defence was raised that the
contract was void under section 87 of the Court of Wards
Act, and that the defendants could not be sued otherwise
than in the name of the Collector, according to section 55
of tha Aecf. Held that the defendants had not hecome
“wards’’ as defined in the Court of Wards Act and sections
37 and 55 of the Act did not apply to them. '

A ward. according to the definition 'n section 3 (3) of the
Conrt of Wards Act, 1912, is either a disqualified pronrietor
whose proverty or person is under the enperintendence of -
the Conrt of Wards, In acecordance with the provisions of
sections 8 and 12 of the Act, or is a proprietor in regard to
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whose property a declaration has been made under sectina
10 of the Act. No action was taken against the defendants
in the present case under sections 8 and 12; nor was there
any applcation under section 10 in respect of them, or any
declaration under that section mentioning their names, or
any notification, mentioning their names, under section 15.
The defendants, therefore, were not wards within the mean-
ing of the Act.

An application uifder section 10 of the Court of Wards
Act can be made only by a person who is an adult. The
section does not say that a proprietor may apply on behalf
of himself and of another, even if that other be his minor
gon. The ordinary scheme of the Act is that every adult
perscn who has a beneficial interest in any property can
apply hinder section 10, and in the case of minore having
such beneficial interest ackion can be taken under sections 8
and 132. '

Assuming that it is open to a father in a joint Hindu farnily
te hand over the entire family property to the Court of
Wards withont the consent of his sons, it would not follow
from the handing over of the property that the sons them-
selves would become wards of the court. A wdrd, for the
purposes of the Court of Wards Act and the d'sabil'ties im-
posed on them by it, is a creation of law and can have no
exigtence ovtside the Taxw. The mere fact that the rronerty
of the defendants was physically under the superintendence
of the Court of Wards would not make them wards within
the meaning of the definition,

A declaration under section 10 or a notifiration under section
15 is not valid if it does not mention the name of the
provrietor and only contains a veference to the property.

Dr. K. N. Katju, for the appellants.

Messrs. Mukhtar Ahmad and Mansur Alam, for the
resnondents.

Surammax, C. J., Muggrir and Banxerit, JJ.:—
~This second appeal has been referred to a Full Bench
because the learned Judges of the Division Bench
before whom the appeal came in due course were doubt-
ful of the correctness of a decision of this Court, namely
Chhotey Lal v. Brijraj Singh (1).

(M) (1927) 26 A.L.J., 90.
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1932 It appears that the defendants in the suit out of
moean  which this appeal has arisen undertook to pay a cer-
BOSWAY - tain sum of money to the plaintiffs under an agreement,

I‘“émGBHAM“ dated the 20th of August, 1921, which was registered

under the law of registration. The plaintiffs sued to
recover the money due under the agreement, principal
and interest. They were met with the plea on behalf
of the defendants 4 to 6 that they-were wards of the
court and no sujt could be maintained against them in
their names nnder section 55 of the Court of Wards Act,
1912, and that the contract made by them was void
in law under section 37 of the said Act.

The defence found favour with the court of first in-
stance and the suit was decreed only against the
defendants 1 to 8, and as against the defendants 4
to 6 it was dismissed. On appeal the learned District
Judge upheld the decision of the first court and there-
vpon the plaintiffs filed this second appeal.

- Section 55 of the Court of Wards Act, 1912, lays
down that “No ward shall sue or he sued . . in the
civil court otherwise than by and in te name of the
Collector in charge of his property . . If, therefare,
the defendants 4 to 6 be wards of the court, the suit
is not maintainable. Again, under section 37 of the
said Act, “A ward shall not be competent . . . to enter
into any contract which may involve him in pecuniary
Liability . .”” Again if the defendants 4 to 6 be wards
of the court, the agreement of 1921 is voie as acainst
them and cannot be enforced in a court of law. We
have to see whether in the circumstances of the cas>
the defendants 4 to 6 are wards of the court within
the meaning of section 8, sub-section (3), of the United
Provinces Court of Wards Act (Act No. IV of 1912).

As_ to the faets, the following seems to be eommon
gmund The father of the defendmts 4 to 6, Binda
Prasad, owned a certain share in an estate in the
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district of Benares known as the Rakaldiha estate.
The defendants 4 to 6 (whem we shall describe heve-
after as the defendants, for the sake of brevity) and
their father formed a joint Hindu family. Binda
Prasad and his co-owners of the estate of Sakaldiha
made an application under section 10 of the Court of
Wards Act, 1912, for their property being placed
under the superidtendence of the Court of Wards.
The Court of Wards, on being satisfied that it was
expedient to undertake the management of the pro-
perty, made a declaration to that effect and under
section 15 of the Act issued a notification in the local
Gazette, being Notification No. 732-N/X-—117-12,
dated the 30th of May, 1914, to be found printed in
the United Prowvinces Gazette, dated the 6th of June,
1914, part II, page 1334. On the same page and
under the same date and under No. 731-N/X—1171-72
there appears another notification by which it was
declared that the Court of Wards had assumed the
superintendence of the estate of the two minors men-
tioned therein who.were part proprietors of the Sakal-
diha estate. The names of the defendants do not appear
in either of the notifications. Possibly one of the defen-
dants was at the date of the notifications a major and
probably the other two were minors. On these facts
the question is whether the defendants are to be treated
as wards of the court within the definition of section
3, sub-section (3), of the Act.

On behalf of the respondents strong reliance has been
placed on a decision of their Lordships of the Privy
Council in Gulab Singh v. Gokuldas (1). It is urged
that their Lordships have held that it is open to a father
ef a joint Hindu family to hand over the entire estate
to the Court of Wards where such act would be beneficial
to the interest of the family. Reliance is placed on
the observation of their Lordships to be found at’pacre
799, top, namelv that “‘in then Lordsh1ps opinion

(1) (1913 LLR., 40 Cal.,
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1982 Maharaj Singh and Dulli Chan\c} in making that appli-
Kuwwean  cation acted within their powers and authority az the
ST anaging members of the joint family’”. We have

Bor B sarefully considered this case, bub we are of opinion that
" this case has no application to the facts of the case

before us and to the question we have to decide.

What we have to decide is whether the sons of the
person or persons who hand over the joint family pro-
perty are to be treated or not as “‘wards’’ within the
meaning of the word to be found in section 3, sub-
section (3), of Act IV of 1912, and whether the said
sons are to suffer or not the disabilities enumerated for
a ward in section 37 and section 55 of the Act.” Their
Lordships of the Privy Council never had this ones-
ticn to answer in the case of Gulab Singh v. Gokuldas
(1), and for this reason alone the decision has no bearing
on the case before us.  Secondlv, the decision was given
under Act XVIT of 1885, which is in many respects
very different from the Act which we have to con-
strne. A third point also differentiates the decisinn
from the case before us and it is this; while the reason
for the handing over of the management of the estate
in Gulab Singh’s case is clearlv set forth in the judeg-
ment, we are entirely in the dark in this case as to the
circumstances which led to the application by Binda
Prasad and his co-owners for handing over the manage-
ment of the estate to the Court of Wards.

The first and third grounds for differentiation of the
Priyy Council case from the case before us do not eall
for any further remarks, but we shall say a few words
as to the second ground. Act-XVTI of 1885 gives an
entirely different meaning to the word ““ward’’ from
the definition to be found in section 3 of Act IV of
1912. Then again, we could not Wiscover any pro-
vision in the Act of 1885 corresponding to the provision

contalned in section 10 of the Act of 1912. In the
(1) (1913) T.L.R., 40 Cal., 784
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Calcutta case, the property of Dulli Chand gnd Maharaj 102
Singh had been handed over by them to the Court of Euwesm
Wards under section 7, clause (c), of Act XVII of 1885, 7™
which provided for the property of those persons being Bu b
taken over for management as were declared by the Chief
Commissioner to be incapable of managing their own
property on their own application. Again, we do nof

find that all the drastic disabilities which are contained

for a ward in sectfon 37 of the Act of 1912 are to be

found in the Act of 1885, beyond what are stated in
sections 22 and 23 of that Act.

The question before their Lordships of the Privy
Council was whether it was open to the Court of Wards
to validly assume superintendence of the shares of the
sons also of the applicants; and the case before us is
whether, assuming that the sons’ shares can be law-
fully managed by the Court of Wards, the sons become,
by the fact of that management alone, subject to the
liabilities imposed on a ward under the Act of 1912.

We are of opinion that the present case is not governed
by the decision of their Lordships of the Privy Councﬂ‘
in Gulab Singh v. Gokuldas (1).

Now let us consider the provisions of Act TV of 1912.
Section 3 of the Act defines a proprietor as “‘a person
entitled as proprietor or under-proprietor to any bene-
ficial interest in a mahal’>. This would mean that a
person who has a share in a property in a mahal is a
“proprietor’’, although his name may not be recorded
in the khewat. It will also be noticed that where a
joint Hindu family owns property, every member of
that family is a proprietor, becanse every such member
has a beneficial interest in a mahal. The definition
does not give any encouragement to the argument that
the father of the family alone is the proprietor and not
the sons, or that the father is entitled to assume the rofe
of the sons or to act for them with reference to the pro-

visions of the Court of Wards Act.
(1) (1918) T.I.R., 40 Cal., 78%.
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Then we come to the definition of the word ‘‘ward’’. _
A ward may be of two kinds. One is a disqualified

Rexwar - proprietor whose property or person is under the super-

2.
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intendence of the Court of Wards and the other is “‘a
proprietor in regard to whose property a declaration
has been made under section 10°°. This takes us to a
zonsideration of the provisions of section 10 which runs
as follows: ““A proprietor may apply to the Collector
to have his property placed under the superintendence
of the Court of Wards, and the Court of Wards may,
on being satisfied that it is expedient to undertake the
management of such property, make a declaration to
that eflect.”’

An application under section 10 can be made only
by a person who is an adult; for by definition a pro-
prietor may be a minor and in that case he is incapa-
citated by the law of the land from acting on his own
behalf. Section 10 does not say that a proprietor
may apply on behalf of himself and on behalf of an-
other proprietor, even if that another proprietor be the
applicant’s son.

The provisions of section 8 read with section 12
show that the presence of minors interested in an

estate, as in the case of minors in a joint Hindu family,

need not in any way stand in the way of the Court of
Wards exercising its beneficial functions over the pro-
perty of the minors, even though the father or the
guardian be not entitled to make an application on
their behalf. By section 8 minoers, by the very fact of
their minority, are to be deemed disqualified to manage
their own property. In that case it is open to the Court
of Wards, in the exercise of its discretion conferred on
it by section 12, to assume the superintendence of-
the minors’ property. Thus, if. a father in 2 joint
Hindu family consisting of himself and some sons, of .
whom; let us assume, some are majors and the others
-are mibors, wants to hand over the management of the
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praperty to the Court of Wards, a1l that he has to do is
to persnade his adult sons to make an ap phcaﬁon under
section 10 and to apply under that section to the
Collector and to induce the Collector to ask the Court
of Wards to take nnder its sunerintendence the pronerty
of the minors. Thus, without any difficulty whatso-
ever and without giving the father an authority to hand
over the entire estate on behalf of the family, it is pos-
“sible for a joint Hindu family to obtain the benefits of
management by the Court of Wards. Ifin a joint
Hindu family the father wants to hand over the
estate belonging to the entire family to the Court of
Wards hut the adult sons decline to do so, we take
it, it swould not be possible for the Court of Wards
to take over the mabnagement of the property
under section 10 of the Court of Wards Act
in the teeth of the adult sons’ opposition, unless
the adult sons can be declared dizqualified pro-
prietors unable to manage their own property under
section 8 of the Act.

From what we have said above it follows that the
ordinary scheme of the Act is that every adult person
who has a beneficial interest in any property must apply
under section 10 and in the case of the minors action
should he taken under section 8. This is exactly what
was cdone in this case, for we find from the notification

It

in the T/nited Provinces Gazette (Part IT, at page 1334),

dated the 6th of June, 1914. that in the case of adult
co-owners applications were made under section 10 and
in the case of minor proprietors action was taken under
sections 8 and 12 of the Conrt of Wards Act.  Rothe the
totifications are under section 15 of the Court of Wards
Act, 1912, which requires that the order of an assump-
~tion of management ought to be notified in the local

Gazette. Apparently the names of the sons of Binda

Prasad, namely the defendants, were not entered in the
‘khewat and their existence was simply overlooked,” Our
guess may not be correct, but whether correct or not, the
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1982 peason why the names of the defendants were omitted
Rsmman  from the notifications does not affect our decision.
Eoswan Tt is common ground that the entire property belong-

Rt Bamas ing to the joint family, namely Binda Prasad and the
Sef  gefendants, is actually being managed by the Court of
Wards through the Collector of Benares, the property

being situated in the district of Benares.

Now the question is whether the defendants are to
be treated as wards of the court for" the purposes of
disabilities which are suffered by a ward.

We take it that in respect of the defendants there was
no application under section 10, and, therefore, there
is no declaration under that section. The defendants
do not come within the first portion of the definition of
the word ‘‘ward”; for they have not been found ta be
disqualified proprietors whose property has been taken
over by the Court of Wards under section 12 of the Act.-
Even if some of the defendants were minors in 1914,
from the fact that they were never treated as minors.
whose property the Court of Wards decided to place
under its own management the defendants cannot
come under the first head -of the definition of g ward.
In the definition the words ‘‘whose property is under
the superintendence of the Court of Wards” mean and
must mean ‘‘whose property is under the superin-
tendence of the Court of Wards under the pro-
visions of Act IV of 1912”. In the case of
persons whose propertv, as such, the Court of
‘Wards never undertook to administer. the mwere
accident that their property is physically under the
sunerintendence of the Court of Wards will nat make
them ““wards’ within the meaning of the definition.’

Then let us consider the second portion of the defini-
tion of ward. We have alreadv said that we have-
got no material before us to show that in the case of the
defendants there has heen made any declaratian 1imder
section’ 10. The declaration under cection 10 must
mention two things, first the name of the proprietor and -
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the fact that it has been deemed éxpedion‘e that his pro- a2
perty is to be taken under the managemeni of the Court Zaowesm
of Wards. A mere description of the property of a 3 *
person without mention of the name of that person will fvg Bamas
hardly be a good declaration under section 10. Suppose a
declaration said that the Court of Wards was satisfied

that “Property A”’ should be taken under the manage-

ment of itself, we take it this would not make the owner

of the property, whoever he may be, a ward; and the
reason is plain. The law reauires by section 17 that,

on the publication of a notification under section 15,

the Collector shall publish notices calling upon persons
having claims against the ward or his estate to notify

the salne. It could hardly have been contemplated that
creditors, some of whom may be entirely unsecured
creditors, should find out {rom the notification who the
proprietor was and then find out whether the proprietor

was their debtor or not. For a valid notification, there-

fore, the name of the proprietor must appear in the
Gazette and in the orders. We note that in the two
notifications actually issued the names of the proprietors
appear and the mention of their property is in the
vaguest possible manner.
~ In this view, although the defendants’ property may

be under the physical possession of the Court of Wards,

who undertook to manage their father’s property, it
cannot be said within the meaning of section 3, sub-
section (3) that the defendants are proprietors in regard

to whose property a declaration has been made under
section 10. We need hardly repeat that a declaration
under section 10 could be made only in respect of a
proprietor who has made the application and the
defendants are not proprictors who have made any such
Application. ’

Where the language of the law is clear, it is not

necessary to see whether the interpretation put qn the

law is likely to lead or mot to hardships and to«absur-
dities. But this test may be applied to see whether the

69 ap
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interpretation” is a sound ome or not; for if a contrary
interpretation is likely to lead to hardship, we may take
it that the interpretation put, which does not create
any hardship, is the correct one.

Take this case itself for consideration. The defen-
dants, as grandsons of one Bhim Singh, have inherited
a large estate. The defendants’ ancestral property,
let us assume, is in debt and has bezn taken over for
management by the Court of Wards. If the defendants
are wards of the court, then their property which has
been inherited by them and which has nothing to do
with the payment of the debts of the father of the family
will also be taken over for management by the Conrt of
Wards and the defendants will be incapable of entering
into any contract in respect of those properties, although
the defendants themselves had never agreed as
to. their ancestral property being handed over to the
management of the Court of Wards.

Assuraing that it is open to a father to hand over
the entire family property to the Court of Wards with-
out the consent of his sons, it would not follow from
the handing over of the property that the sons them-
selves would become wards of the court. A ward with
certain disabilities is a creation of law and can have
no existence outside the law. A Division Bench
of this Court in Mahabir Prasad v. Mahesh
Prasad (1) held under the Bundelkhand Tand
Alienation Act that although the father of a
joint Hindu family might be an ‘‘acriculturist’
within the meaning of Tocal Act IT of 1903.
it did.not follow that his sons were also agriculfurists.
The case would be somewhat similar to the case of a
father’s msolvency When a father becomes an insol-~
vent, it is open to the receiver of- the father’s estats
to sell the entire familv nroperty mcludmo the shaves
of the sons to pay the father’s debis not Iainted with

(1) [1981] ATL.J., 45.
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immorality. But it does not ‘follow that the sons’

shaves vest in the receiver and the sems are incapaci-
tated from exercising their privileges which acerue to
them, by the fact of their having a share in the joint
family estate; e.g. a right to seek pre-emption. This
was held by their Lordships of the Privy Council in
the case of Sat Narain v. Behari Lal (1). See alro
in this connection the Full Bench decision of this Court
in Anand Prakash’. Narain Das Dori Lal (2).

The result is that in our opinion the defendants, that
is to say, the defendants Nos. 4 to 6, in the sult out
of which this appeal has arisen are not wards of the
court, and there is no bar to the maintenance of the
suit against them and the agreement, if any, that may
have been entered into by these defendants with the
plaintiffs is not void under section 37 of the Court
of Wards Act. In this view the case of Chhotey Lal
v. Brijraj Singh (8) is not good law.

"In the result we allow the appeal, modify the decrees
of the courts below and remand the suit so far as the
defendants 4- fo 6 are concerned through the lower
appellate court to the court of first instance for deci-
sion according to law. Costs here and hitherto, so
far as the defendants 4 to 6 and the plaintiffs are con-
cerned, shall abide the result.

(13 (1924) IL.L.R., 6 Lah., 1. 2) (1930) T.I.R., 33 AllL, 239.
@) (1927 26 AL.J., 90.
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