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tlie Jvlunsif had no jurisdiction. The Government was 
not a party to the litigation, and was not acting in any

V.

personal capacity. If the court did not desire, it 
not bound to hold any inquiry. It was for the benefit 
of the Court itself, where no forged documents should 
be presented, that an inquiry was rendered necessary. I t  
is true that in proceedings-under section 476 of the Code 
of Criminal Procedure where the Munsif takes action 
he acts as a civil court. At the same time there is no 
provision in chapter XXX"V of the Code of Criminal Pro­
cedure as to the grant of costs to any party. Under these 
circumstances the civil court would have jurisdiction to 
award costs to one or the other party in a case where the 
parties were the same as those in the civil litigation In 
the present case, as already pointed out, neither the 
Iving-Emperor nor the District Magistrate by himself 
ŵ as a party in the civil litigation, and therefore the 
Munsif had no jurisdiction to award costs in the proceed­
ings under section 476.

In  the result I set aside the order of the Munsif 
as regards costs in his order dated the 5th of March,
1928. I make no .order as to costs here.

APPELLATE CIYIL,

Before Mr. Justicc Sulaiman, AcUng Ghi&f Justice, and 
Mr. Ju d ic e  Kendall.

BAIKUNTH NATH a n d  o t e e e s  ( P l a i n t i f f s )  JAI 1928 
KISHUN ( D e f e n d a n t ) /  M y ,

Hindu Jmv—Hindu loidoio 'purohasing 'pra'perty—AGcretion to 
husband's estate or stndihm—-Burden oj proof—-Presump­
tion.

■ jihere is no presumpticm in law that -the 
which a Hindu widow in possession of her husband’s estate 
makes a purchase of property came' out of the saving's from 
her husband’s estat'e. The burden is on the remsioner who, , 
after the death of the widow, claims to recover such property

=i'Eirst Appeal No. 524 of 1924, from a decree of Man Mohaa Sanyail, 
Subordinate Judge of Benares, dated the 4th of September, 1924.



1928 _ from the  person in  possession to establish tlia-t th e  p roperty  
Eaieitnth was acquired out of such sa?ings. Dakhina Kali Debt v.

Jiigadishmir Bli'iiitacliarjee (1) and Diwan Ron Bijai Bahaduf 
Jai Kisnuih Singh v. Indarpal SingJi (2), referred to.

■ The facts material for the purpose of this report were 
briefly as follows:—On the death of Granga Dhar his 
widow., Miisammat Mnngi Bahii, succeeded to his estate. 
In 1885 she sold a house of her husband and realized 
Rs. 2,000. In 1903 she purchased a house for Es. 600. 
After her denith the plaintiffs, as reversionary heirs of 
Clanga Dhar, sued for recovery of possession of this liouse 
{among other properties) from the defendant, who Avas the 
brother’s son of Musammat Mungi Bahu. No evidence 
was given on either side to sliow the source from wliicli 
the Rs. 600, price of the house, came.

Dr. K aiU s Ncifli K a tjn  and Pandit Amhil^a Prasad  
Panday, for the appellants.

Babu Peary L a i Banerji, Munshi CTadadJmr Prasad  
and Shah Z am ir A lam , foj’ the respondent.

SuLAiMAN, A.C.J., and Kendall, J. :— [After deal­
ing with other points the judgement continued.]

The next question that remains is Avhether the lu3use 
in Mohalla Bhairon Baoli, which was purchased by Mungi 
Bahu, can be claimed by the plaintiffs. The house was 
purchased under a sale-deed, dated the 4th of July, 1903, 
for a sum of Es. 600. This sum consisted of Es. r500 
fidvanced by her previously, and a sum of Es. 1.00 paid 
at the time. There is absolutely no evidence on eitlier 
side to show where she had got the money which, she 
advanced as a loan in the first instance, and where she 
got Es. 100 from. The learned Subordinate Judge re- 

, marks that in the year 1885 she had sol'd a house of her 
husband for Es. 2,000. The house i'll dispute was^pur- 
chased 18 years after 1885, nevertheless the learned Sub­
ordinate Judge has said ; ‘ ‘It is difficult to trace the source 
of the money out of which the house in dispute was pur~ 
■chased, but one thing is clear, viz., that she had Es. 2,000

(1) (1897) 2 C. W. N ., 197. f2) (1899) T, L. R ., 26 Gal., 87L :
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in hand out of her husband’s estate, and she could there- -- 
fore very well manage to save Es. 600 out of that to Nath 
purchase the house in dispute even after a lapse of 18 3̂  ̂ ktshpn. 
years."

We find it very difficult to assume that Es. 600 re­
mained in the hands of the lady after the lapse of 18 years, ' 
and that it was with that amount that she must have pur­
chased this house. This circumstances must accordingly 
be ignored. There is, therefore, no evidence either way.
The learned Subordinate Judge has held that it was for 
the defendant to prove that the money d ii not come out 
of the income of the husband’s estate. No authority 
has been cited before us in support of the contention that 
there is any presumption that the money in the hands of 
the lady is presumed to come out of the savings of her 
husband’s estate. Cases have been cited which show 
that where it is known that property was purchased out 
of the savings, it would be treated as accretion to the 
estate if it had not been disposed of before the widov 
died. Those cases are distinguishable. The only case 
which is at all applicable is the case of D a k h im  K a li B e U  
V . Jagadishioar B htittacharjee  (1); and that is in favour 
of the defendant and shows that there is no sucli presump­
tio n 'in  law. The case of D iw an  R o n  Bijcii Ba liadur  
S in g h  v. Indarpal S in g h  (2) also suggests that there is 
not any general presumption that the widow can own no 
property herself. We accordingly think that in the ab­
sence of any evidence to show the contrary, it must be 
held that the plaintiffs have failed to establish that the 
said house was acquired out of the savings of the widow’s 
estate. Their claim as regards this house should accord­
ingly be dismissed.

"[The judgement then proceeded to deal with other 
matters not relevant to this report.'

(1) (1897) 2 C. W. N., 197. (2) (1899) I L. E., 26 Cal.. 87L


