
entitled as of right to appeal to their Lordships of the 1932 
IPrivy Council; and at any rate tho case involves a 
substantial and important question of law, and in vievf 
o f  the conflict of opinion which has prevailed in India 
it is also otherwise a fit case for appeal to His Majesty 
in Council under section 109(c) of the Code of Civil 
Procedure. We accordingly order that a certificate be 
granted.
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Before Mr. Justice Ycung.

%EMPEEOE V. K ATW AR U  Bx4.I and others."
April, 32.

Cmninal Procedure Code, sections 107 and 426(1)— Sus-pen----------------
sion by appellate court o/ order to find security— “ Convicted 

person'’ includes a person required, to furnish security for 
lieeping the peace— Criminal Procedure Code, section  423 

(I) (d)— Incidental order.

Although it cannot be said that a person, against whom 
an order has been passed under section 107 of the Criminal 
Procedure Code to furnish security for keeping the peace, has 
been convicted of an offence, yet .there is no reason why he 
cannot be said to be a “ con-victed person” witlMn the mean
ing of those words in section 426(1) of the Criminal Procedure 
Code. Those words in the section include all persons against 
whom a.n order has been passed by a criminal court from 
which there is an appeal allowed. On an appeal under sec
tion 406 the appellate court can therefore suspend, pending 
the appeal, the order relating to furnishing of security.

Purther, such an order of suspension is also covered by 
section 423(l)((i), as an incidental order that may be just 
or proper.

* Mr. E- E . Dave, for the applicants. '
The Assistant Grovernment Advocate (Dr. M. W ali- 

ullah ) foT  i i i e  Grown.
Y oung, J. :— This is an application in revision 

against the order of fhe Additional Sessions . Judge
*Crirainal Eevision No. 156 of 1932, frpin an order of Preo Katli GThoee,

Additional Sessions Judge of Basti, dated the 24th of February, 1932.
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Kat-waeit

19S2 of Basti. Tile applicants were bound over under 
section 107 of tlie Code o f Criminal Procedure to Iv&ep 
the peace and were ordered to find security. Tliey 
appealed to tiie sessions court. An order was passed 
on their applicatiou tiiat security was not to be taken 
fiom  tliem until tlie iiearing of the ,appeal. Against 
that order the Government Pleader made an appli
cation contending tliat such an order was nitra mres 
and could not be passed by the sessions court and also 
tliat no bail could be granted. Tlie learned Sessions 
Judge came to tlie conclusion tliat the objection of tbe 
Govermiient Pleader was sound and set aside the order. 
Against this order of the Additional Sessions Judge 
tile applicants have come here in revision. The learned 
Additional Sessions Judge relied upon the provisions 
of section 426 (1) of the Code of Criminal Procedure 
■whicli enacts as follows : "Pending any appeal by a
convicted person, tbe appellate court may, for reasons 
to be recorded by it in writing, order that the execution 
of the sentence or order appealed against be suspended 
and, also, if he is in confinement, that he be released on 
bail or on his own bond.’ ’

The learned Additional Sessions Judge held tliat the 
words ^convicted person”  in tlie section did not apph^ 
to a person against whom, an order was made under sec
tion 107 and therefore there was no authority in the 
appellate court to suspend the order relating to furnish
ing of security. He relied upon a decision of the Patna 
High Court in d a m n  Mdlito v. King-Emperor (1) 
which held that the words' ‘ ‘convicted person’ ' in. Sec
tion 426 applied only to persons convicted of an offence. 
It is clear that persons against whom, an order is passed 
under secHon 107 cannot he said fo be convicted o f  an 
offence : 'See Em.peror y .  'Bhagwal^SingE (2). But I  
do not see why such a narrow or restricfed meaning 
should be given to the words **convicTed person”  in IHis

(1) (1929) I.L.E., 9 Pat., 131. (2) (1926) LL.E., 48 All., 501.
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section. Y/iien section 406 is ioolved at, it is found tliat 1932 

persons against whom .an order has been made under 
section 107, and who have been ordered to find security 
uader section 118, are given the power to appeal against 
the order. The whole o f  this chapter is concerned with 
appeals. It woidd be, peculiar that the execution of 
sentence or order could be suspended in the cases of 
persons charged and convicted of serious oiiences and 
yet the appellate courts should be powerless to suspend 
an order under section 107. It is impossible in my 
opinion to think that the legislature could have con
templated this. Further, in section 426 itself the 
words* “ sentence or order' ’ are used.

I see no reason why the words ''convicted person”  
in this section should not inclnda persons against whom 
an order has been passed by a criminal court from 
which there is an appeal allowed. The word “ con
victed”  i'S not in the English language confined to an 
association with offences. A  man may be said to be 
convicted o f  vulgarity or moral depravity and the 
word can also be used where someone has merely beeii 
proved to he wrong. ' W hile agreeing therefore with 
the consensus of opinion of this Court and other courts 
that it cannot be said that a person against whom an 
order has been passed under section 107 has been con
victed of an offence, I  see no reason why he cannot be 
said to have been convicted. He has been proved to' be 
a dangeroug person and in that sense he certainly has 
been convicted.

Further, even supposing section 426 did not apply,
1 consider that'section 423(1) (d) would cover the 
order originally made in this case suspending the 
execution o f  the order relaiing to security. Section 
423 (1) f i)  reads as fo llow s: “ The appellate court
may m.ake any amendment or a,ny conseai ent ial or 
incidental order that may be just or proper This is 
in the very widest terms and in my opinion an order
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1932 dispeasing w ith  securities pendixig an a p p eal, Yvhicli 

'ejd’T'eo”  possibly may be successful, may be said to be an
iaeidental order tiiat m ay  ue just or proper.

K A T W A E t r  . ■ . . .  , ,  .  1 • J ■Eat. Tile second point raised m tins appiicaQon is 
■wiietiier tlie appellate court could grant bail in a case 
where an order lias been made under section 10?'. 
Section 498 of the Code of Criminal 'procedure enacts : 
‘ 'Tlie aiiioiint of every bond executed under tliis 
chapter sliall be fixed with due regard to the circum
stances of the case, and shall not be excessive; and the 
High Court or court of session may, in any case, 

there be an appeal on conviction or not, 
direct that any person be admitted to bail, or th^t the 
bail required by a police officer or Magistrate be 
reduced.”  This again is in the very widest terms. 
Authority is in my opinion clearly given to an appel
late court, to the High. Court or court of session, in 
any case to direct that any person he admitted to bail. 
I find it difficult to construe this section in any other 
manner.

This application in revision is allowed and the 
record is sent back to the sessions court in order tbat 
the learned Additional Sessions Judge may proceed 
with the appeal. The original order of tbe sessions 
court dated the 19th of February, 1932, is restored.
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Before Mr. Justice King and Mr. Justice Thom.

1932 EMPEEOE HAE PBASAD.^-Apni, 28.
— ----------Mmicipalities Act (Local Act II  of 1916), sections 307, 318,

on-com2?liance ivith notices to stop and remove 
oonstnicMons—No appeal to District Magistrate, challeni- 
ing lawfulness of notices— Gpiirt convicting for non- 
compUanee can not question lawfulness of the notices.

"Where notices under sections 186 and 211 of the Munici
palities Act, 1916. reauiiino- a person to ston and to remave 
certain constructions being made and already made by him, 
were served upon him, and he did not file any appeal-'under 

"'^Criminal Beference Ko. 810 of 19S1: ~ ~~~


