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1932

'Before Sir Shah Muhammad Stdaiman, Chief Justice, and 
Mr. Justice Kenddll.

K I S H o ii l  L A L  (Applicant) r . B A L K IS H A N  (Opposite
Ju n e ,  16. PABTY)/"

Ciml Prot-edure Code, section  24—-Transfer of case— "'Com 
peten t to t r i f ’— Court to ■which case is transferred m u st kaoe 
peci-:iiiary. but not necessdhly territorial, furisdiction— Ci'Vil 
Procedure Code, section  11— ^Ees judicata— W h eth er the  
two courts mast have concurrent territorial jurisdiction.
It is 'open  to tlie H igh,Court or a District' Judge to trans

fer a case pending in a , subordinate court to another sub
ordinate court which has pecuniary jurisdiction to try the suit, 
altlioogh it may not possess territorial jurisdiction to- try it, 

S'emble, for the purposes of res judicata it is not necessary 
that the two courts must have concurrent tei’rituriaJ jurisdic- 
tioii,

Mr. S. B. L, Gaur, for the applicant.
Mr. N. P. Asthana, for the opposite party.
SiTLAiMAN, C. J. —This is an application for the 

transfer of a sin't pending in the court of the Munsif 
of Kasganj. A  question arose whether the suit couJd 
be transferred to the court of another Munsif in the 
.?ame district, and my learned brother, entertaining' 
a doubt as to the correctness of the ruling in Ham- Das 
V. Habib-UIJah (I), bas referred the point of law to 
a Bivision Bench.

The question for consideration is whether the High 
Court or the District Judge, acting under section 24 
of the Code of Civil Procedure, has power to transfer 
a suit pending in one subordinate court to another 
subordinate court which has pecuniary, hut not ter
ritorial, jurisdiction to try that suit.

In one sense it might fee said that the present ques
tion did not strictly arise in the case mentioned above, 
because the Bench came to the conclusion that the

■■'■Miscellaiieons Case No. I6'6 of 1932 
m T.TJ.B., 53 All., 91&.



c. I.

order of the District Judge directing a transfer o f the 
case when he did not proceed suo motu, but on an 
application made by a party, was illegal and irregular 
inasmuch as no notice had been issued to the defend- balkishan 
ant. The order could have been set aside on that 
ground alone. It, however; appears that the learned gniaiman. 
advocate for the applicant pressed the other question 
as well, presumably because he did not want that the 
case should be transferred to the particular Munsif 
to whose court it had been transferred. B ajpai, J., 
in whose judgment I concurred, accordingly expressed 
that view following a Patna case, namely, ShaiJch 
JUnnat Hiissain y. Shaikh Gulam Kutiihv4din (1). 
and gave directions to the District Judge to bear that 
view in mind. It is, therefore, not possible to say that 
the last observation was altogether an ohiter dictum.

Under section 25 of Act X IV  of 1882 the High 
Court and the district court were given power to 
transfer a suit pending in a subordinate court to any 
other subordinate court “ competent to try the same in 
respect of its nature and the amount or value of its 
subject matter” . These words . have been slightly 
altered, and in their place we now have in section 24 
the words “ competent to try or dispose of the same” .
Under the old section tbere could be no doubt that 
all that was required of the subordinate court to 
which the case was to be transferred was that it should 
have pecuniary jurisdiction to try the suit. The 
deletion of those words from the new section may 
prima facie suggest that the competence of the court, 
now required m_a.y be either pecuniary or territorial.
I f  the words were to be taSen literally, it might be open 
to argument that the word ‘ ' competency”  inchidos 
both pecuniary and terMtorial jurisdiction. A l
though the cha,nge in the words in the section wa^ 
not emphasised, this view was certainly expressed by 
the learned Chief Justice o f the; Patna Iligh  Court*in 
'the case o f ShcdM. Jammat, H im m n y. MtmJck

m (1920) 5 Pat. L.J., V
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itjy'2 KiltududdiM (1). He was o f opinion tliat the word
iifsHORi ‘ 'competent”  was ^ery wide and included both kinds

of jurisdiction. The headnote of tlie case did not show 
BALKisHAK. tlie other learned Judge had expressed some doubt 

as regards this view and had reserved his opinion. 
suiamian, The unfortunate omission of the words which appeared

in the old section has made the new section somewhat 
amhiguons; but on re-consideration I am satisfied that 
the words have been deleted because they were con
sidered redundant or unnecessary by the legislature. 
To lioid that it is necessary that the court to which the 
case is transferred must have territorial jurisdiction 
would make it impossible for a High Court to transfer 
a case pending in the court o f a District Judge to 
that of the District Judge of another district, for 
these Bistrict Judges would not have concurrent ter
ritorial jurisdiction. The section would, therefore, be 
nullified if the interpretation put jipon it in the case 
of Ram Das v. Habih-Ullah (2) were to be accepted. 
In order not to render the section useless, I  am con
strained to hold that the word "‘competent”  must be 
taken to refer to pecuniary jurisdiction only.

Cases of concurrent jurisdiction where two courts 
have both pecuniary and territorial jurisdiction to try 
a suit are dealt with in section 22. The same words 
‘'"competent to try the suit”  occur in section 11 of the 
Code of Civil Procedure, as also in section 15. It is 
quite clear that for purposes of res judicata it is not 
necessary that the two courts must have concurrent 
territorial jurisdiction, which depends entirely on  ̂the 
subject matter in dispute. The provision in section 
15 would point to the same conclusion. It  may also 
be pointed out that a distinction has been drawn in the 
Code as regards territorial jurisdiction, and section 
21 provides that no objection as to the place of suing 
shall be allowed unless such objection was taken in 
the court o f first instance at th e earliest possible op
portunity, and in a ll cases w h ere issues are  Settled at

(I) (1920) S Pat. L .J ., 588. (2) (1931) I .L .E ., 53 A ll., 916.
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Bai,k is h .\n .

or b efore such se ttle m e n t, and  u n less  there has been  
a con seq u en t fa ilu re  o f  ju s tic e . kishoei

Lal
On a re-consideration I  am, therefore, of opinion ^

that the observation made in the last portion o f the
judgment in Ram Das’ s case, in which I concurred,
d id  n o t  la y  d o w n  the correct la w . suiaiman,c. I.

K e n d a l l , J .  :— I  co n cu r.

By t h e  C o u r t  -In our opinion, it is open to the 
High Court or a District Judge to transfer a case 
pending in a subordinate court to another court which 
has pecuniary jurisdiction to try the suit, although it 
may not at the moment possess territorial jurisdiction 
to try it. W e accordingly direct that this case be laid 
before the learned Judge who has referred it to this 
Bench, for disposal on the merits.
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HAN8EAJ GUPTA a n d  o t h e r s  ( A p p l i c a n t s )

V. N . P; ASTHANA a n d  o t h e e s  ( O p p o s i t e  p a r t i e s ).
July,  28.

[On appeal from the High Court at Allaihabad.] -— ■—  

Company— Wmding u p— L?‘.s£ of contributories— Jmalidity of 
contract to take shares— Register of shareholders— Com
pany Pvules (Allahabad High Court) rules 57, 58-—Indian 
Ooni'panies Act (VI I  of 1913), sections 105, 156.
If at the commencement of the winding up of a con~ipany 

nnder the  Indian Companies i\.r;t, 1913, a person is on the 
register of shareholders with his knowledge and consent, the- 
invalidity under section 105 of the Act of the contract m  
pursuance of which he applied for and was allotted shares- 

%  not a gromid for removing his name from the list of 
contribntories, because after the winding up his liab'Jifcy in 

respect of the shares arises ex lege,  namely under section I5d 
of the Act, and not ej; coniracte.

Semble tha^t th e  period of 30 days mentioned in rule 58 
of the Company Buies of the AP.aliabad High Court, as that

*Present: Lord B l a n e s b u r g h ,  Lord E u s s e lI ' o f  K i l l o w e n , »  L o r c S  

S a l v e s e n ,  Sit G t e o b g e  L o w n d e s ,  a n d  Sir D i n s h a h


