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AND OTHBSS (DEFENDANTS),

Act No. IX  of 1908 (Indian L m itation  Act), articles 12S, 
144—Suit by an heir of a deceased Muhammadan for his 
share o f the inheritance, against his co-heirs aiid the 
transferees from some o f them—Plaintiff alleging joint 
possession -with, and sulseqnent adverse'possession by, 
co-heirs—Article 144 applies.

Where, after the death of a Muhammadan, one of the 
heirs is dispossessed by his co-heirs from the property left 
by the deceased, or has not obtained possession and later on 
the co-heirs in possession set up a title and execute a transfer 
ip^tttisistent with his rights, and he then brings a suit against 
the co-heirs (and their transferees) for recovery of possession 
of his share, the suit is not one for a distributive share of the 
property of an intestate, but is a suit for possession of the 
defined share of one co-owner which is in the adverse posses
sion of the other co-owners. Such a suit is not governed by 
article 123, but by article 144, of the Limitation Act.

Article 123 of the Limitation Act applies to those suits in 
which the plaintiff seeks to obtain his legacy or share from a 
person who, as administrator, represents the estate of a de
ceased person and is under a legal duty to pay legacies and 
distribute shares to those entitled to them.

The Privy Council case of Maung Tun Tha v. Ma Thit 
(1), explained and distinguished.

Ihnardafaz Ali Khan v. Wilayat AH Khan (2), Khadersa 
Hajee Bappu Y.  F'uthen Veettil Ayissa (^), Am-ul-Haq v. 
Mariyam Bihi (i),Bashir-im-nissa Bihi v. Ahdur Rahman (5) , 
Kallangowda v. Bihishaya (6) and Nurdin 'Noijhiidin ?. 
Umrao (7), followed. Mahomed Biasat Ali v. Hasin Banu 
(8), referred to. Shirinlai Y.  Ratanhai (9), Sri Rajah Partha-

*Appeal No. 72 of 1926, under section, 10 of the: Letters Patent;; 
(1) (1916) L L .K , 44 Oalc., 379. (2) (1896) I.L.E., IS All.; l69. ■
(3) (1910) LL.E., 34 Mad., 511. (4) (1914) IT Oudb Gases, 157,
(o) (1921) I.L.R., 44 All., 244. (6) (1920): «  Bom., 94S.
(7) (1920) I.L.K., 45 Bom., 519. (8) (1893) LL .S., 21 Caf.., 157.

(9) (1918) I.L.E., 43 Bom.; 84S.



1928 samthy Appa Rao v. Sri Rajah Venkatadri Appa Rao (1) and
Eustam VeiiJmtadri Appa Rao v. Parthasarathi Appa Rao. (2), distin-

' T  8™hed.
Jamu. Thb facts of the case are fully set forth in the judge-

ments of the Court.

Mimshi N arain  Prasad A sth a n a  (for whom Mr.
Z a liu r  A hm ad) and Maulvi M ushtaq  A h m a d , for the
appellants.

Dr. N . C . Y a ish , for the respondents.
SuLAiMAN, A. C. J. :— This appeal has been re-- 

ferred^to a Full Beaich for considering whether the ob
servations of their Lordships of the Privy Council in the 
case of M aung T u n  Tha  v. M a T h it  (3) have the effect 
of overruling the previous rulings of this Court.

The appeal arose out of a suit brought by the plain
tiffs for recovery of a three-eighth share in the estate of 
Wazir Khan deceased against his widow, daughter and 
daughter’s son. It appears that Wazir Khan died about 
1908, and his legal heirs were his widow Musammat 
Janki, his daughter Musammat D'hora, and the present 
plaintiffs, who are the sons of the first cousin of W azir 
Khan. Under the Muhammadan law they became en
titled to a three-eighth share. The property consists of 
zamindari, paying a small amount of revenue. On the 
1st of February, 1921, Musammat Janki executed a 
deed of gift in favour of her daughter and daughter’s son. 
The plaintiffs claimed that from that moment the de
fendants’ possession became adverse, and they were en
titled to recover their share. Both the courts below 
held that article 144 of the Limitation Act applied to 
the case, and that possession did not become adverse 
till 1921. The suit was accordingly decreed. On ap
peal a learned Judge of this Court came to the conclu
sion that in view of the pronouncement of their Lord-

(1) (1922) I.L.E., 46 Mad., 190. (2) (192S) I.L.E., d8 Mad., 312.
(8) (1916) I.L.R., 44 Cal., 379.
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ships of the Privy Council in the case mentioned above, 
the suit must be taken to be goveined by article 123, 
and having been brought more than 12 years after the  ̂
death of Wazir Khan, was barred by limitation. The 
decree was reversed and the suit was dismissed.

Mr. Zaliiir A h m ad , who had prepared the case SuUiman 
thoroughly, placed before us aU the relevant rulings in 
his opening address. There can be no doubt that prior 
to 1916 the view which prevailed in all the High Courts 
in India was that a suit brought by a Muhammadan 
co-heir against another co-heir for possession of his legal 
share was not governed by article 123 at all. The lead
ing case in this Court is Umard-araz AU K han  v. W ilaijat 
A li K ha n  (1). The learned Judges who decided that 
case thought that article 123 referred to a suit in which 
a plaintiff seeks to obtain his share from a person who, 
either as an executor or an administrator, represents 
the estate of a deceased person and is under a legal obli
gation to distribute shares to those entitled to them.
They relied on a Madras case as ŵ ell as on the case of 
M ahom ed R iasat A li v. H a sm  B a n u  (2). But in the 
last-mentioned case, decided by their Lordships of the 
Privy Council, the plaintiff widow ŵ as claiming the 
whole of the movable and immovable estate under a 
family custom, and not a fractional share in it. Their 
Lordships therefore held that article 123 was not appli
cable to the case.

The view of this Court was accepted by a Full 
Bench of the Madras High Court in the case of Khadersa.
H ajee B appu  v. P u th en  V e e tti lA y is sa  (B). In  that case 
article 123 was held to be inapplieaHe to a suit for 
possession of immovable property by a co-heirj and arti
cle 144 was considered to be applicable.

(1) (1896) I.L .E., 19 11 1 ,1 6 9 . : (2) (1893) : ■
(3) (1910) LL.E„ 34 Mad., 511.
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The same view was followed in the case of A ziz -u l-  
Hag V. M ariyam  B ih i  (1), which was a suit for posses- 

 ̂ sion of immovable property, and it was held by L indsay , 
Suiaiman, J. C., that article 144 and not article 123 applied. This 

has been re-affirmed by this Court in the case of B a sh ir-  
un-nissa B ih i v. A h dur R a h m a n  (2).

The Burma case of M aung T u n  T h a  v. M a T h it  (3) 
was not exactly a case brought by a co-heir against an
other co-heir for possession of his legal share. Under 
a peculiar Burmese law property is held jointly by hus
band and wife, and, on the death of either, the eldest 
son, if he claims his share, is entitled to get one-fourth 
separated. But if he does not make his claim promptly 
and get his share partitioned, he has to wait until the 
other parent’s death, when all the other children would 
be entitled to shares. The suit was brought by the 
eldest son after years from the death of his father. 
There was no question of 12 years’ limitation at all. 
The main defence was that under the Burmese law the 
plaintiff, not having got his share separated promptly, 
was disentitled from getting it, and that share had mer
ged in the joint estate. The High Court had remarked 
that they were not concerned with the period of limita
tion. The learned Judges conceded that if the plaintiff 
had demanded his one-fourth share promptly after his 
father’s death and the same had been refused, he would 
have 12 years from the date of his father’s death. But 
they dismissed the suit, holding that the right to claim 
a one-fourth share ought to be exercised as soon as pos
sible after the parent’s death, and as the appellant had 
not exercised that right at ail, it lapsed altogether. The 
counsel for the plaintiff before their Lordships of the 
Privy Council assumed that the case was governed by 
article 123, and urged that the suit was within lim ita
tion. Article 144 was neither mentioned nor discussed.

(1) (1914) 17 Oudli Cases, 157. (2] (1921) I.L.R., M AIL, 244.
(S) (1916) I.L.R., U  Cal„ 879.
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There was no need to refer to article 144 as 12 years, 
even under article 123, liad not expired. Tlieir Lord- 
ships held that the plaintiff was at liberty to assert his 
right within the period fixed by article 123. Under the 
Burmese law it appears that there is an obligation on 
the surviving parent to allow tlie eldest son to have his 
one-fourth share segregated, and the rulings of the 
Burma High Court clearly lay down that such a suit is 
governed by article 123. But the principle underlying 
that decision does not apply to beirs under the Muham
madan law which gives distinct and definite sliares to 
each heir, whose share does not lapse on account of any 
delay, and which does not impose any obligation to get 
the share separated or segregated promptly.

None of the previous cases which had applied 
article 144 were cited before or considered by their Lord
ships, and they cannot be deemed to have been overruled, 
as the principles underlying them are quite different.

No doubt there are certain observations in the case 
of S U rin b a i v. R atanhai (1), showing that the learned 
Judges thought that the pronouncement of their Lord
ships of the Privy Council had displaced the line of 
Indian cases. But the Bombay case itself was very 
peculiar. A suit was brought against the representatives 
of an executor, and the prayer aim was that the 
estate should be administered. I t  was in such a case 
that the Bombay High Court held that article 128 was 
applicable. In two subsequent cases the same High 
Court has applied article 144 :— K d k n g o w d a  y . Bibis- 
haya  (2) and N u rd in  N a jhu d in  v, B u  Umrao (3).

In  the last-mentioned case, at page 522, F a w c e tt ,  
■J,, observed that proper force should be given to the 
word (‘distributive” in article 128, that tfte article could 
not be construed as if that word had ho force, and the

(1) (1918) LL.E., 43 Bom., U5.  (2) (1920) LL.B.; B
(3) (1930) I.L .R ., 0 9 .   ̂  ̂  ̂ ^ ^



1928

V.
jAiNfKI.

article was meant to coyer the case of any claim for a 
of the property of an intestate. The learned 

Judge pointed out that the word "distribution” under 
the English law has a particular meaning, and was gene
rally applied to the division of the personal estate of an

Suiaiman, intestate which has vested in an executor or administra- 
A C J

tor. The omission of the word “ movable” from the 
corresponding article of the Limitation Act of 1877 
makes that article applicable both to movable and immoV“ 
able property in India.

The case of S ri Rajah P a rth a sa m th y  Appa Rao  v. 
S ri R a jah  V enka tadri Appa R ao  (1), was one for a share 
in a legacy against executors de son tort. S c h w a b e , 

C. J ., observed that article 123 applied to suits for lega
cies against any person rightly or wrongly in possession 
of the estate under such circumstances that he is bound 
to deal with it as the estate of the deceased. C o u t t s  

T r o t t e r , J ., was of the same opinion and, at page 210, 
held that article 123 applied to a case where the person 
sued is not an executor but a person who is in possession 
of the estate in circumstances which render him account
able in equity to those having claims upon the estate. 
K u m a r a s w a m i  S a s t r i , j . ,  also held, at page 248, that 
there was no reason why the suit should not fall under 
article 123 when it is a suit for a legacy and is against a 
person who has in law all the duties of an executor cast 
on him owing to his having intermeddled with the 
estate or having taken possession of the assets.

In the judgements of the learned Judges there were 
references to the Burma case decided by their Lordships 
of the Privy Council, and the three Bombay cases referred 
to above. This case is particularly important because it  
went up in appeal before their Lordships of the Privy 
Council, whose judgement is to be found in the case of 
V enkatadri A ppa Rao v. P a rihasa ra th i A ppa Rao (2).

(1) (1922) I.L.R., 46 Mad., 190. (2) (1925) I.L.R,, 48 Mad., 8J2,
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On the facts the case is clearly (listiiigiiishable, because 
it was a suit to recover legacies beqiieatiied a testatrix p̂ stam 
pure and simple. Article 123, therefore, undoubtedly c,""
applied. The only question was a-s to the starting point 
of limitation. At pages 325 and 326 their Lordships 
referred to the use of the words “ payable” and “ deliver
able” in the third column of tlie article, and in that- case 
held that looking at article 123 as one of general applica
tion to such suits, the interpretation to be put on the 
words would be that “ a share in the property of an in
testate would not be ‘deliverable’ until the administra
tor, to whom letters of administration had been granted, 
had in his hands the share to be delivered, and, similarly, 
a legacy or share in a legacy does not become ‘payable’ 
until the executor or other person liable to pay it has in 
his hands money with which it 'could be paid.” Their 
Lordships accordingly attached great significance to the 
use of the words “payable or deliverable” . Under 
the article time does not begin to run from the date on 
which the testator or the ancestor died, but from the date 
when the legacy or share becomes payable or deliverable.

I think that these observations lend support to the 
view as regards the meaning of article 123 which had 
prevailed in this Court. It is also clear from what we 
have said above that the case of M ating T u n  T ha  v. Ma 
T h it  (1) has not the effect of overruling the cases of this 
Court even by implication.

When a Muhammadan owner dies leaving several 
heirs, they all become co-owners and tenants-in-common.
A joint ovmer is legally entitled to retain possession of 
joint property. Even if he is in exclusive possession of 
sucli joint property, his possession is ordinanly to be re
ferred to his legal title. The presumptionj therefore, is 
that 'Jiis possession is lawful and therefore on behalf of 
all the co-owners. The other co-owtiers are acGordingly

(1) (1916) im . . ,  u  cai., m .
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in constructive possession of the property. As distinct 
shares have devolved on them, they all are presumed to 
have taken their legal shares although possession still 
remains joint. If, therefore, the co-owner in actual pos
session dispossesses any one of the other co-owners, the 
suit that is brought for recovery of possession is not a 
suit for a distributive share of the property of an intes
tate, but is a suit to recover possession of the defined, 
though undivided, share of the co-owner in the posses
sion of the other co-owners. Such a suit is not covered 
by article 123 at all and must fall under the general 
article 144, limitation running from the date when the 
defendant’s possession became adverse.

I  would accordingly allow this appeal, set aside the 
decree of this Court, and restore the decrees of the courts 
below with costs in all courts.

M ukbrji, J .—This is a Letters Patent Appeal, 
which, as usual, came before a Bench of two Judges. It 
was referred to a larger Bench; as it was found necessary 
to have the Privy Council case of M aung T u n  T ha  v. Ma 
T h it (1) authoritatively interpreted in this Court.

The facts, briefly, are these. One Wazir Khan 
died, it is not definitely said when, but we may take it, 
a little over 12 years prior to the institution of the suit 
out of which this appeal has arisen. He left him sur
viving a widow Musammat Janki, a daughter Musammat 
Dhura and two agnates, being the sons of a first cousin on 
the paternal side, who are the plaintiffs in the suit. The 
plaintiffs, according to the Muhammadan law of the 
Sunni sect, to which, according to the finding of the 
courts below, Wazir Khan belonged and the parties 
belong, would be entitled to three-eighth of the property 
left by Wazir Ehau. The plaintiffs state in the plaint 
that they were living jointly with Musammat Janki and 
Musammat Dhura and were thereby in the enjoyment of 
Wazir Khan’s property. Musammat Janki, however,

(1) (1916) I .L .E ., 44 C al, 37?.
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I92ron the 1st of Februaiy, 1921, purported to nialie a gift 
of the entire property of Wazir Klian in favour of her 
daughter Dhnra and Dhura’s son Is nr lOian, a minoi% 
and thereby gave the plaintiffs to understand that they 
had no interest whatsoever in W azir Khan’s property. 
Putting forward this date, namely the 1st of Eebrnary, 
1921, as the date of the rise of the cause of actioii, the 
plaintiffs sued for recovery of their share of the propertyj 
and for Es. 40 mesne profits. It may be mentioned, in
cidentally, that they claimed 7 out of 16 shares, but it 
was found that they were entitled to a little less, namely 
(3 out of the 16 shares, or 3 out of 8 shares, as already 
stated.

The findings of the courts below are that the plain
tiffs never lived jointly or together with the defendants, 
viz. Musammat Janki and Dhura, and that they never 
obtained possession over any portion of Wazir Khan’s 
property. The courts below, however, took the view 
that the possession of Mu‘sammat Janki and Musammat 
Dhura, being the possesison of corowners, was, prim d  
facie, possession of the plaintiffs, and that the defend
ants’ possession did not start adversely to the plaintiffs 
till the deed of gift was executed on the 1st of February, 
1921. Applying article 144 of schedule 1 of the Limi
tation Act, they decreed the suit for the share found due 
and a small amount of mesne profits,

W h e n  the matter came np to this Court on appeal 
by the defendants, a learned Judge of this Court thought 
that the view of this Court, that in a case like the 
present article 144 of the Limitation Act applied, had 
been effectively set aside by their Lordships of the Privy 
Council in the case quoted in the beginning of this 
judgement, and holding that the suit was time-barred,

• ordered the dismissal of the suit.
The question for determination, is whether- 'th^ 

judgement; of the Privy Council has really laid down tlmt
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article 1'28 of schedule 1 of tlie Limitation Act is the

1 1 0  T H E LNDIAN LA W  R E P O R T S , [V O L . L I.

proper article to be applied to a case like the present.

Janki. T o rightly nnclerstand tlie decision in the case of
M ating T u n  Tha  v. Ma T h it  (i), it is necessary to see 

j what Avere the facts of the case. It appears that under 
the Burmese-Buddhist law of succession, on the death of 
a  father the eldest son is entitled to a fourth share in 
the property, wliich is taken as the joint property of the 
two parents. If the eldest son does not claim his one- 
fourth share, and the mother dies, the entire property of 
the two parents becomes divisible among all the childrei! 
flf the parents. An eldest son, in the case before their 
Lordships of the Privy Council, claimed his one-fourth 
bhare, a little over six years after the death of the fatfier. 
He was met with the plea that it was his duty to claim 
the quarter share, if lie wanted to claim it at all, with
out delay, and the fact that he made the delay of 6 | 
years disentitled him from recovering the property. T h e  
ground on which this plea was urged was that the divi
sible share of the children, on the death of the mother, 
was h'kely to fluctuate from time to time and it was the 
duty of an eldest son, who wanted his quarter share, to 
take it at once. The contention on the part of the 
plaintiff was that he had 12 years, under article 123 of 
the Limitation Act, within which to enforce the delivery 
of Ms one-fourth share. The courts in Burma found 
against the plaintiff, on the authority of a previous ruling 
of the Chief Court of Lower Burma. In appeal before 
their Lordships of the Privy Council the learned counsel 
for the appellants urged that the plaintiff had 12 years 
under article 123 of the Limitation Act of 1908 to enforce 
his claim and the learned Judges of the Chief Court in 
Burma were not right in holding that the period of limi^ 
tation could be cut down on the considerations on which

(1) (191G) T.L.E., 44 Ca' , 379.



tliev professed to act. In the p rb y  Council tiieir Lord- 
sMps found tliat in tiie Buruiese-Biiddiiist law there was i; 
nothing to indicate that the son was boimd to claim his 
quarter share at once on the death of the father, and 
pointed out that he could claim it within the period of 
limitation' fixed by article 123 of the Limitation Act. m m i . 

It >vill he noticed that there was no question of limi
tation in the case before their Lordships. The plaintiff 
liiinself contended that he had 12 yeavs under article 123, 
and it was nobody’s case that article 144 applied and not 
article 123. On the other hand, the ease of tlie defen
dant was that tliere was no Cjiiestion of limitation at all 
and tlie plaintiff was bound to exercise, what was called 
his “ option'’ in claiming his quarter share, as soon as 
possible, under the circumstances of the case, after the 
death of the father. In the circumstances, in my opi
nion, there is no weight in the argument that their Lord
ships of the Privy Council laid do’̂ vn what article of 
limitation would apply Avhere, on the death of the owner 
of a property, one of the heirs sues another of the heirs 
for recovery of property.

On an examination of article 123 of the Limitation 
Act it will be found that it was never meant to apply to a 
ca,se like the one before us. The "first column which 
prescribes the nature of the suit is as follows: “iFor a 
legacy or for a share of a residue bequeathed by a testator 
or for a distributive share of the property of an intestate.”
The period of limitation is 12 years; and ni the third 
Golmmi, the time from which the period begins to run 
is described as follows : “ When the legacy or share be
comes payable or deliverahle.’’

The portion of-the entry in the first column with 
which we are concerned is,— ' ‘for a. distributive share 
•of the property of an intestate.”  The corresponding 
■entry in the third column is, “ when the share becomes 

^payable or deliverable. ”  The word ' 'distributive’* in
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1928 the first column must be given its natural meaning and 
cannot be ignored. The*"word “ distributive” , accord- 

vr ing to Webster’s International Dictionary, means “ deai- 
ing to each his proper sh a re /’ This meaning would 
imply that there is somebody whose duty it is to “ dis- 

MsiJferjj, j. tribute’ ’ to the several heirs their respective shares. Look-
■ ing again to-the third column, we have the words “ pay

able” and “ deliverable.” These words again indicate 
that iiliere is somebody who has to pay the legacy and to 
deliver the distributive shares of the property. A con
sideration of the expressions and words used in  article 
128 leads to the irresistible conclusion that the article 
applies where there is an administrator administering 
the estate of a person who has died without making a 
will, it being the duty of such administrator to pay or 
deliver the leg_acy or share.

The learned single Judge of this Court quoted twô  
cases, one decided by'the Bombay High Court and the 
other decided by the Madras High Court, as showing" 
that those Courts liad accepted the view taken by the’ 
learned Judge himself of the Privy Council case. The 
case of S h m n h a i  v. R a ta n h a i (1) did not really raise a 
question of limitation. The suit in that case would be 
within time whether article 123 or article 144 applied. 
If some of the observations of the Judges might be taken

■ as supporting the view of the learned single Judge of 
this Court, w6 can point out that in two subsequent cases' 
that view was abandoned by at least one of those Judges 
who were responsible for the decision in I. L . E ., 43' 
Bombay. These cases are K allangow da  v. B ib ish a ya
(2) and N u rd in  N a jhu d in  v. Bn U m m o  (3). ■

The case of Sri R a jah P arthasum thij v. S r i Rajalv 
V enkatadri (4) was a suit for a legacy and it wa,s held by 
the High Court and also by the Privy Council

(1) (1918) r.L.E., 43 Bmu,, 845. (2) (19201 T.L.R., 44 Bom., 943.
(3) (1990) I.L.R., 45 Bom., 519. (4) (192-2) I .L .R ., 46 Mad., 190.
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in 'appeal. (for appellate jiidgqpaeut see I. 'L. R. , 48 ^
Mad., 312) that the legacy did not become pay-
able till the executor bed sufficient iimds in bis hands 
to pay. In this particular case it was held that a perfect 
stranger, intermeddling with the estate of an intestate, 
might be treated as an executor de son tort and held 
liable.

It seems to me abundantly clear that their Lordships 
of the Privy Coiuicil never said anythiBg in the ease from 
Burma, M m ing Ttin T h a  v. Ma T k it (1), which may be 
taken to bave imsettled the lavv which was taken to be 
settled in this conntry. See, for example, the case of 
K hadersa H ajee Bappu  v. P u tk e n  VeettU  (2).

In the result I  would allow the appeal, set aside the 
decree of this Court and restore the decrees of .the two 
lower courts and allow the appellants their costs of both 
the hearings in this Court.

B oys, J .—I agree with the conclusions arrived at 
by the AcTma Ch ief  J ustice and Mr. Justice 
M'UKEEJI.

By the Court.— This appeal is allowed, the decree 
of this Court is set aside and the decrees of the courts 
below restored with costs in all courts.
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