
19̂ 8 , distinction between the enforcement of public and private 
rights can now be rnaiiitaiued where the relief songbt is 

ahmau of one of the kinds emimerated in section 92 of the Civil
MFH:umAD Procedure Code. I, therefore^ prefer to base my judge- 
mottaea. ground tbcit the w aqf with which we are

concerned does not constitute a public trust.

[H is Lordship then discussed the case on the merits 
and was for dismissing the appeal with regard to these 
also.]

Bai\T3RJI, J. :—I  concur.

By the Court.— The order of the Court is that the 
plaintiff’s appeal is dismissed w ith costs.

A ppeal dism issed.

iO  TH E IN D IA N  LAW  E E P O R T S , [V O L , L I .

1928 Before Mr. Justice Kendall and Mr. Justice Niamat-ullah.

June,  20. MUSHAEEAF BEG AM a n d  o t h e r s  ( D e f e n d a n t s )  v .

SIKANDAE JAHAN BEGAM ( P l a i n t i f f ) .*

Muhammadan law—Waqf— —^Waqf-alul-aiilad—' ‘ F a 
mily''’ of waqif—Daughter-in-laiD— Act No. VI of 1913 
(Musahnan Waqf ValidMing Act), section 3— Act 
(Local) No. 1 of 1903 (Bundelkhand Encim hered  
Estates Act), section 10.

Held on a consti'uction of a deed of ivaqf executed by a 
Shia Muhammadan mainly for the benefit of his son and 
daughter-in-law —

(1) that the daughter-in-law would be included dn the 
term “family” as used in section 3(a) of the Mnsalman 
Waqf Validating Act, 1913;

(2) that the fact that part of the endowed property was 
subject to a mortgage and part was subject to a charge im
posed under the provisions of the Bundelkhand Encumbered 
Estates Act, 1903, and the deed directed these incumbrances

*First Appeal No. 330 of 1.9'25, from a decree of Saiyid Muhammad 
Saiduddin, Additional Subordinate Judge of Allahabad, dated the 29th of 
^feptember, 1925.



to be discharged, did not affect the validity of the waqf.
Hamid AH y . Mujawar Husain Khmi (1), referred to: Musaiftpj.p

(3) that part of the endowed propert} ,̂ being within an 
area to which the Bundelkhand Encumbered Esta t̂es Act, BiTaKmn 
1903, apphed, and having been made the subject of a settle- 
ment for the liquidation of debts under the Act, could not be 
made waqf, having regard to section 10(S) (a). The word 
“give” as used in that section is not confined to the restricted 
sense in which it is used in the Transfer of Property Act,
1882, but would include the dedication of property by way of 
waqf. Sadik Husain Khan v. Hashim Ali Khan (2), referred 
to.

T he facts of this case are fully stated in the judge
ment of the Court.

Mr. B . E . O'Gonor, Sir Tej B ahadur Scipru, Pandit 
U m a S h a n k a r  B a jp a i, Maulvi Iq b a l A h m a d , M r , S .  C .
G oyle, Maulvi Majid< A l i  and Mr. M uham m ad  A h m a d n l  
H a q  A n sari, for the appellants.

Dr. K ailas N a th  K a tju , Maulvi M nshtaq A h m a d  
and Maulvi H aidar M ehdi, for the respondent.

E e n d a l l  and N ia m a t-u lla h , JJ . :—This is an 
appeal from a judgement of the Additional Subordinate 
Judge of Allahabad, giving the plaintiff respondent a 
decree for a declaration that certain properties named in 
the plaint are w a q f properties, and for possession thereof 
as m utioa lli, and a sum of nearly Es. 2,000 mesne pro
fits which had been realized by some of the defendants 
from the property during the period of their possession 
and that of the receiver. The property concerned was 
owned by one Arab Ali IChan, a resident of Allahabad 
city. I t  is mostly zamindari property in the three par- 
ganas of Arail, Sikandra and Chail, a consideration ths 
importance of which will become clear later on. There 
is also some land occupied by the houses of tenants or 
lying waste in the city of Allahabad. The plaintiS 
respondent,; Musammat Siliandar Jahan Begamj is the .

(1) (1902) I.L .E .. 24 AIL 257, (2) (1916) 38 All,, 637.
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daugiiter-iii-law of Arab Ali Khan, and she claimed pos- 

■ session as inu tw alli luider the terms of a deed of w a q f  
said to have been executed by Arab Ali Ivhan on the 
14th of xVpril, 1919. The first three defendants are one 

Sam the widows and the two surviving daughters of Arab 
Ali Khan, and the fourth defendant is Khan Saliib 
Maliiiiud Ali Khan, to whom a small portion of the 
iDiiqj property had been transferred before the institution 
of the sidt.

[A portion of the judgement, not material for the 
purpose of this report, is here omitted. _

In the deed, after setting forth that a 
part of the property is pledged and hypothecated to 
the creditors in security of debts, he states that he wishes 
to make a w aqf of the entire property described, “ in 
favour of my male issues and their male issues under the 
provisions of Act VI of 1913.” , The legal formula is 
referred to, and the miitwaUis are named in order, 
v iz :—

(1) My son Haidar Husain Khan.

(2) His eldest son by his wife Sikandar Jahan 
Begam (the plaintiff) or the ablest of the several sons, or 
if  perchance H aidar H usa in  has no son hy S ikanda r  
B egam  and he dies eJiildless in  m y  prese^ice or i f  he, fo r  
any reason, resigns his office as a m a ta w a lli, 1 shall 
m m a g e  the  waqf properti/ as « mutwalli, hut I  shall wot 
he benefited hy the  incom e of the  waqf property.

(3) After me or after Haidar Husain Khan, Musam- 
rnat Sikandar Begam.

(4) The son of Haidar Husain, if any, by his second
w i f e .

(5) After the son of Haidar Husain Khan, his eldest 
son, etc.

4 2  THE INDIAN LAW REPORTS, [VOL. L I .
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M u SH . 'm iiA F

B e g a m ,

Finally, if none of Haidar Husain’s line be available, 
a managing committee is to be appointed as described in 
the deed to spend the income on the religions and chari-

1 • 1 ; Bieaxuab
table pm’poses named in paragraph iNo. 4. Jahas

Beqâ .
There is then a description of certain debts which 

have to be paid, viz. :—

(a) Es. 2,900 a year is to be paid along with the 
Government reYeniie in accordance with the proYisions of 
the ‘ ‘Bimdelkhand Act. ”

(h) Es. 40,000, in security of which the property 
is pledged and hypothecated,, and in lien of the interest 
oil which profits are paid to tlie mortgagee.

There is a direction that after the Government debt
has been paid “ the annual am o u n t................. shall
be paid to my creditors towardf^ the payment of their 
principal amount so long as the entire debt is not paid 
up.” Then follow directions that the m u tw a lli shall 
pay monthly allowances to the tŵ o widows, viz., Es. 15 
to Musarnrnat Musharraf Begam (the defendant) and 
Rs. 25 to Musamniat Imtiazan, with a fm'ther allowance 
of Es. 30 a j’-ear for clothes to the former. After the 
payment of these debts and allowances the balance of the 
profits is to be realized by th e  m utw aU i for Jiis expenses 
and the maintenance of his children, except in the event 
of Arab Ali Khan himself being m u tw a lli. It is to be 
observed that not only is a reference made to the legal 
formula which is to be recited and to the z\ct validating 
w aq fs  of this nature, but Arab Ali Khan, with the 
apparent intention of conforming with the law relating to 
nm qfs executed by Shias, is careful to provide that he 
shall not himself be permitted, when acting as mvfiDalU, 
to use the profits to meet his own expenses.

[A portion of the judgement is here omitted.]
The defendants appellants, as has been remarked 

above, suggested that the deed had never been
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1!E8 executed. But, apart from this, tliey contend that even 
MifP.HAREAF II it was formally signed it was a fictitious deed, that is

"r to say that Arab All Khan never really intended to create
a ioaqj, and also that the deed had never been acted upon 

Br.GAM. possession had never been given to Haidar H u
sain. Other legal objections to the deed have been urged.

[On the merits it was found that the w aqfnm na  was 
duly executed and that it was not fictitious document. 
The judgement then continued ’

It has been next contended that the plaintiff res
pondent, not being a member of the settlor’s family, no 
provision could be validly made in her favour under the 
Musalman Waqf Vahdating Act of 1913. Section 3 of 
that Act lays down

“ It shall be lawful for any person professing the 
Musalman faith to create a w a q j which in all other 
respects is in accordance with the provisions of Musal- 
nian law, for the following, among other, purposes;—

(a) for the maintenance and support wholly or 
partially of his family, children or descendants, and

(5) where the person creating a w aq j is a Hanafi' 
Musalman, also for his own maintenance and support 
during his lifetime or for the payment of his debts out of 
the rents and profits of the property dedicated :

Provided that the ultimate benefit is in such cases 
expressly or impliedly reserved for the poor or for any 
other purpose recognized by the Musalman law as a reli
gious, pious or charitable purpose of a permanent 
character.”

The circumstances which led to this enactment are 
well known. Their Lordships of the Judicial Com
mittee had held in a series of cases that a w a q f in favour 
of the settlor’s family, children and descendants, genera
tion after generation, and ultimately in favour of the
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192Spoor the settlor’s family becomes extinct is invalid, 
as the main object in siicli cases was to create a perpe- 
tuity for the benefit of his own family, the charitable v.
object being too remote and illusory, and that unless real 
and substantial provisions be made for charitable objects 
the w aq \ cannot be upheld—see, for example,
Fata M ahom ed  v. R asam aya D hur (1). It was repre
sented by the Indian Muslim community that the law 
thus laid down was a departure from Miihammadan law. 
which regarded a provision for one's family and children 
as an act of charity. Mr. Ameer Ali exhaustively dealt 
with the snl)ject in B ik in i  M ia v. S h u k  L a i P oddar (2), 
and referred to a large number of original texts and ear
lier cases decided by British courts upholding the vali
dity of such dispositions. Accordingly, the bill, which 
.subsequently became tlie Waqf Validating Act, was al
lowed to be introduced in the Imperial Legislative Coun
cil (as it was then designated) by a non-official Muslim 
member. Section 3 (a) with its proviso and section 4 
of the Act declare that such w aqfs, i.e., those in favour 
of the settlor’s family, children and descendants, with 
ultimate benefit to the poor or other charitable objects, 
shall be deemed to be valid and that the remoteness of 
the contingency in which the benefit is to accrue to the 
poor or other charitable purposes shall not affect the vali- 
dity thereof. Section 3(f)) is confined to Hanafi Muham
madans, because there was a difference of opinion 
between two of their doctors, one of whom, Imam 
Muhammad, maintained that the settlor could not reserve 
any benefit to himself, while, according to the other,
Imam Abu Yusuf, such a provision ranked with, that in 
favour of his family, children, and descendants and 
could be validly made. The Shia authorities were un
animously in favour of the former view and consequent

ly  no special legislation on that point was necessary i»
' (I) (1894) L L .R ., 22 Calc., 619.  ̂ (1892) L t .R . ,  20 Calc., 116.̂ ^̂
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W28 case of Sliia Muhammadans. Among the Sunnis, on

iO  T H E IN D IA N  L A W  R E P O R T S , [ VOL. L I .

MtJSHAEEAF the other hand, the generally accepted view was the 
latter, and therefore section 3(5) was enacted to remove 

 ̂jSan^ the element of uncertainty due to the difference of opinion 
B egam. above indicti,ted.

The effect of the Waqf A^alidating Act on the 
Muhammadan law is that a provision in favour of the 
settlor’s “ family, children and descendants” with ulti
mate benefit reserved for the poor or for any other reli
gious or charitable purpose is valid, though, but for the 
enactment, it Avould have been otherwise in view of the 
pronouncement of their Lordships of the Privy Council. 
In the case before us it is necessary to have recourse to 
the Act only if the word “ family” be held to include a 
son’s widow, because in that case, but for the Act, the 
loaqj would be questionable on the view taken by the 
highest tribunal. Therefore, if she is one of the family, 
the Act applies and the validity of the toaqf is declared 
thereby; if she is not, then she cannot and need not avail 
herself of that Act, but must found her case on the 
Muhammadan law pure and simple, and the appellants 
must refer to some rule of that law which makes the 
w aqf invalid for conferring a beneficial interest for life 
on the son’s widow. We have not been referred to any 
authority in support of the appellants’ contention. On 
the contrary, Muhammadan law clearly allows provisions 
similar to life interests or other limited interests to be 
made in & w aqf; see BaiUie, volume 1, pages 570— 584, 
quoted by Tyabji in section 473, p. 571, 2nd edition, 
which relates to Sunnis. The Shia law is the same, 
with this difference only, that where a series of life inter
ests are created, the person taking in the first instance 
sliould be one in being and competent to take benefi- 
■cially at the time when the w aq f is made (Tyabji's 
Muhammadan Law, section 485, pages 602-603, 2nd 
■edition, both of which conditions are fulfilled in the case



before us. I t  would be a very uiisatisfactoiy state of 
law if a provision like the one in question invalidates the Mushabkap 
w aq f. The plaintiff is to take a beneficial interest for t*.
life in the w aq f property after her husband’s death, only 
if she has no son of her own, who would, if there be one, 
take precedence over her. Sons born of any other wife 
of her husband are postponed till after her death. But 
for a provision of this kind it was felt that she would 
have to depend for her maintenance on the bounty of her 
stepson. We think that the word ‘'family” has been 
used in the decision of their Lordships of the Privy 
Council and in the Waqf Validating Act in its broad 
popular sense so as to include all relatives more or ICvSS 
dependent on the settlor. A daughter-in-law living with 
an Indian householder is undoubtedly a member of his 
family in that sense. The point is, however, only of 
academic interest, because, as shown already, her posi
tion is not worse if she be not regarded as a member of 
the family. In  this view of the matter we hold that this 
ground of attack on the validity of the w a q j fails.

Another ground on which the^alidity of the w aqj 
is impugned is that the settlor has reserved benefits 
under it for himself in so far as he has directed the pay
ment of certain debts. Reference to these debts and 
directions with respect to them has already been made in 
an earlier part of the judgement, where relevant passages 
have been extracted from the official tran'slation of the 
deed of w aqj. In the preamble of the deed we have the 
following "The said property is owned and possessed 
by me as a proprietor without the partnership of any one 
else and no one has a claim in respect thereof, with the 
exception of this, that a portion" of the property is 
pledged and hypothecated to the creditors in security of 
debts, and I  have all powers of making transfers of and 
exercising proprietary rights in respect of the said pro
perty .” It is to he' noticed -that the {iebts mentioned
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in  the deed are of two kinds: F irs tly , a large sum oi
Mushahjiaf money was due to the Govc]'iiment, who had paid up the

' v ‘ ' debts of Arab Ali Eiian under the Buudelidiand Encum-
bered Estates Act, I of 1903, and to whom it was repay- 

begam. î y g^gy instaknents at a concessional rate of interest. 
The amount of yearly instalment was Rs. 2,900; recover" 
able as if it were Government revenue. (See section 26, 
Buudelkhand Encumbered Estates Act, I of 1903). W ith 
the Government revenue it was a charge on tlie property, 
taking precedence over any other incumbrances. (Sei  ̂
sections 141, 142 and 146, . United Provinces Land 
Eevenue Act, I I I  of 1901). The property situate within 
the area to which the Act applied could be sold in case of 
default. Clause (1) of the deed declares that this sum 
is “ paid along wdth the Government revenue.” It 
proceeds to direct “ therefore” that it should be paid. 
Secondlij, a sum of Es. 40,000 was due to various credi
tors who held lands under possessory mortgage deeds and 
recovered interest from the usufruct thereof. There can 
be no doubt as to this class of debts being an incum
brance on the property. The opening lines of the deed 
clearly indicatelhat part of the property made w aqf was 
encumbered property, and as such the m .iitwalli, as 
representing the w aqif, must discharge the debt if tlie 
property is to be recovered from the mortgagees for the 
benefit of the w aqf. As regards the first-mentioned 
liability the direction in the deed to pay future instal
ments recoverable as Government revenue is no more a 
direction to pay the settlor’s debt than a direction to pay 
the Government revenue itself. We think it cannot be 
reasonably contended that a direction in a deed of lo a q f  
for payment of Government revenue as it falls due is n 
direction to pay the settlor’s debt, making the w a q f in
valid. Nor is a direction to discharge certain incum
brances, subject to which the property has been made 
icaqf, a direction to pay the settlor’s debt. It is in the
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B eqah .

nature of a direction for due administration of icaqf pro
perties, If the deed had made no reference to these 
delits, the icaqf property would nevertheless ha^e been ®-
Iial)le therefor and the m u tw a lli for the time being would j.\h4n
be responsible for payment.

The rule of Shia law on the subject is thus stated by 
Sir R. K. W ilson:— ' 'S e c tio n  484,— Ît is essential to 
the validity of a Shia w a q j that the founder should 
divest himself not only of full ownership, but of every- 
tliiiig in th enature of usufruct; and, therefore, where by 
tlie terms of the endowment a portion of the income is 
reserved to the endower himself dining his life, not only 
is the actual clause of reservation void  ̂ but all that part 
of the deed which relates to the subsequent devolution 
of the reserved income is also void; but so much of the 
deed as relates to property devoted from the first to pur
poses unconnected with the personal benefit of the endow
er may nevertheless be valid.”

“ E xpJm iation  I .—If the m d o w er (w aqif) happens 
to be included in some general class of beneficiaries 
described in the deed of endowment, he will not be de
barred from claiming in that capacity.”

“ E xp la n a tio n  JJ.—There is no objection (any more 
than in Hanafi law) to an endower constituting himself 
trustee (m utioalli) of his own endowment and allotting 
to himself for his services in that capacity the same re
muneration that he assigns to his successors.” 
(Wilson’s Digest of Angio-Muhammadan Law, sec
tion 484, pages 480481, 4th edition).

One of the Hanafi law-givers ŵ ho is of the same
opinion has tersely expressed tlie rule that the settlor
should not ' ‘eat out of” the wag/ property. It is only a 
corollary from this general rule that .some text-booli 
writers have stated that “ if; the were made in  
favour of another with a condition for the payment ol

4 a D.
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1928 the w a q ifs  (appropi;iator’s) debts and current expensesj 
it would not be valid” (e.g., Sliama Charan Sarkar’s 

s. Tagore Law Lectures 1874, page 473). The principle
Jahan underlying the rule obviously is that, having made w a q f 

B e g a m . p j . Q p e i . | ; y ^  the settlor should not participate in the
enjoyment of the property. Where debts are charged on 
the property made icaqf and must therefore be paid out of 
it, there is no benefit reserved for the settlor in the direc
tion to pay such debts. Payment of such debts by the 
waqf is a discharge of its own obligation. The case will 
be otherwise if the settlor makes it a condition that his 
personal debts for which the waqf property cannot be 
made liable should be paid, for, in such a case the w a q f 
funds are to be spent on him and would not be so spent 
but for the condition. Such was apparently the charac
ter of the debts referred to in H a m id  A li v. MujawQr 
H u sa in  K h a n  (1). In view of these considerations we 
hold that this line of attack on the validity of th e  w a q f  
also cannot succeed.

The third contention against the validity of the 
w aq f is more serious and refers to section 10 (2), Bundel- 
khand Encumbered Estates Act, I  of 1903, which is 
designed to afford facility to proprietors of land in certain 
areas for liquidation of their debts. It is not disputed 
that a part of the loaqf property, detailed in the deed at 
pages 95 and 96 and reproduced in the plaint at pages 2— 
4, mentioned as situate in pargana Arail, lies within the 
area to which the Act applies. The procedure prescribed 
by the Act is that the Local Government should appoint 
a Special Judge (section 4) to whom applications made 
by indebted proprietors stating the particulars of their 
debts and property are to be forwarded, for inquiry and 
report, by the Commissioner who is to receive such ap
plications in the first instance (sections 6 and 7). The 
Special Judge should “ publish in the Gazette a notice in

(1) (1902).I.L.R., 24 A ll, 257 (263).
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Mi
b

tlie vernacular language of the district calling upon all 
persons having claims against tlie person or the pro
perty of the proprietor . . . .  to present to the Special 
Judge, within two months from the date of the puhlica- .tahas’*'
tion, a written statement of their claims” (section 9).
The Special Judge is to inquire into the history of deal
ings between the parties (section 13), and has wide 
powers to reduce interest in taking accounts, and has to 
declare the amount due to a particular claimant (sec
tions 14 and 15). If the proprietor cannot himself pay 
the amount so found due, the Special Judge is to submit 
a report to the Commissioner, who may direct the money 
to be advanced from the public treasury, repayable with 
interest at the rate of 5 per cent, per annum by instal
ments within fifteen years. Section 10 (2) of the Act 
runs as follows:—

“ Until the Commissioner has declared, as herein
after provided, that the proprietor has ceased to be sub
ject to the disabilities mentioned in this clause,—

(a) the proprietor shall be incompetent to exchange, 
give or, without the consent of the Commissioner, sell, 
mortgage or lease his proprietary rights in land or any 
part thereof; and

(b) no suit or other proceeding shall be instituted 
in any civil or revenue court in the United Provinces 
against those rights in respect of any private debt con
tracted by the proprietor after the publication of the 
notice.”

The disability created by this section terminates on 
the Commissioner declaring under section 28 that the 
proprietor has ceased to be subject to the disabilities 
mentioned in section 10, sub-section (2), which he (the 
Commissioner) cannot declare except when the entî ^  ̂
sum due has been recovered.
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1928 We have found it necessary to outline the frame- 
Mushaeeaf Qf Encumbered Estates Act as it has been 

V. questioned whether Arab Ali Khan was under the dis-
^JahS-̂ ‘ ability created by section 10 (2) of that Act, or whether
Begam. circumstances relied on by the appellants neces

sarily prove that he was. We think, however, that the 
evidence is conclusive. [After detailing certain evidence, 
the judgement proceeded.] In  view of these circum
stances, we think that it is incontrovertible that he was 
under the disability which section 10 (2) of the Encum
bered Estates Act imposes on the proprietors coming 
within its purview.

The next question of importance is whether the dis
ability contemplated by section 10 (2) of the Act extends 
to a transaction like the one in question. It is argued 
that the expression “ give” , occurring in the section, 
which alone can be relied on as importing a prohibition 
against making a w aqf, is applicable only to cases of gift, 
as defined in the Transfer of Property Act, IV of 1882, 
Section 10 of the Encumbered Estates Act, it is contend
ed, declares the proprietor to be “ incompetent to ex
change, give . . . sell, mortgage or lease his proprie
tary right” and, dealing as the Transfer of Property Act 
does with transactions of exchange, gift, sale, mortgage 
and lease, the word “ give” in the former has reference 
to gift as defined in the latter. We are unable to give- 
effect to this contention, as it unnecessarily narrows down 
the meaning of the word “ give,” which should be cons
trued in its natural sense as implying a transfer without 
consideration—a view which is in accord wjth the object 
underlying the entire provisions, viz., that a proprietor 
to whom the benefit of the Act has been extended should 
keep the property affected by the enactment intact till 
his liabilities are fully discharged. In  every w aq f there 
is a transfer of ownership. It is generally without any 
consideration. The right of the settlor is completely

52 T E E  IN D IA N  L A W  R E P O R T S, [ v O L .  LI*



1928‘extinguished. It vests in the deity to whom it is dedicat
ed for the benefit of mankind. This in substance is the 
definition of a luaqf as given in the Waqf VaJidating V.” 
Act and most text books on Muhammadan law. In 
Sa d ik  H u sa in  K h a n  v. H a sM m  AU K h a n  (1), the crea- 
tion of a beneficial interest in a deed of trust conveying 
the property to a trustee was held to lie a ' ‘gift through 
the medium of a trust.” The case is not different where 
A beneficial interest is created under a u'(tqj, which in 
many aspects partakes of a gift, in te r  m o s  or testa
mentary. Delivery of possession is as essential in case 
of a ivaqf as in that of- a. gift. A testamentary wag] 
is, like an ordinary will by a Muhammadan, valid only 
to the extent of one third of the testator’s assets. Por 
these reasons we are of opinion that the word “ give” in 
section 10(2) of the Bundelkhand Encumbered Estates 
Act, I  of 1903, is wide enough to cover a case of giving 
away property by way of loaqf, and that Arab Ali was 
incompetent to make the w aqf evidenced by the deed 
•dated the 14th of April, 1919. The learned counsel for 
the defendants appellants would not extend the disability 
created by the section to the case of property other tha,n 
that situate within the area to which the Act has been 
made applicable, and does not contend that such disabi
lity is personal, afecting all properties belonging to lite 
person who is declared as incompetent to exchange, give 
■etc. We are therefore relieved of the necessity of enter
ing into a question which could possibly arise. Our 
view of this part of the case, therefore, is that the w a q f is 
invalid as regards the property lying in pargana Arail 
which is admittedly part of the as’ea to which the En
cumbered Estates Act applies and which is separately 
-detailed in the deed in question.

"A portion of the judgement, not material for the 
purpose of this report, is here omitted.’

(1) (1916) 38 A ll , 627. ^
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The result, therefore, is that the loaqf must be held 
Musharbaf to be invalid so far as it relates to the landed property

B eC tA M  P i n  1V. of Arab Ali Khan in the pargana oi A i m ,  and the appeal 
must be allowed to this extent.

'The judgement then proceeded to pass certain 
orders regarding mesne profits and costs._

Decree m odified.'
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Before Mr. Justice Kendall and Mr. Justice Niamat-ullah.

1928 H IR A  L A L  and  others (P la in t iffs ) v . P I A E I  L A L  and 

ANOTHER (D efe n d a n t s .)*

Hindu law—Adopiion— Authoritij to adopt giveyi by a 
member of a joint Hindu family.

There is nothing to prevent a Hindu ■who is a member 
of a joint family giving a valid authority to his wife to adopt 
a aon to him after his death, and the exercise of such authority 
is not dependent on her inheriting as a Hindu female owner 
her husl)and’s estate. Such an authority cannot be consi
dered to be extinguished by reason of the other member or 
members of the husband’s family having succeeded to the 
estate by survivorship,

Mussmnat Blioohun Moyee Dehia v. Ram Kishore Acliaff 
Ghowdhnj (1), Simgnanam Serm igaf v. Ramsaurmy Cliettiar
(2), Madana M ohanav. Purushothama (3), Venkataramier v. 
Gopalan (4), Bachoo y . Manhorehai (5) and Pratapsingh 
Slm singh Y. Agarsingji Rajasangji (6), referred to.

Bhimahai T. Tayappa Murarrao (7), Adiveva Fakirgowda 
V. Ghanmallgowda Rammgowda (8) and Chandra v. Gojarabai
(9), distinguished.

T he facts of this case sufficiently appear from the 
judgement of the Court.

*Firsfc Appeal No. 455 of 1925, from a decree of Ganga Prasad Varma, 
Subordinate Judge of Bulandsliahr, dated the 21st of July, 1925.

(1) (1865) 10 Moo. I.A., 279. (2) (1911) 22 M.L.J., 85.
(3) (1914) I.L.R., 38 Mad., 1105. : i4) (1918) 35 698.
(5) (1907) I.L.E., 31 Bom., 373. (6) (1918) I.L .E ., 43 Bom., 778.
(7) (19131 I.L.E., 37 Bom., 598. (8) (1924) 26 Bom., L.E., 360.

(9) (1890) I.L.E, 14 Bom., 463. -1


