
§ 0 4  t h e  IN D IA N  L A W  .REPO RTS. [ v O L .  L I V .

PEIVY COUNCIL.

EENAEES BANK, LTD. ( P l a i n t i f f s ) v. PIAKI NAEAIN
May, 5. AND OTHERS (D E FE N D A N TS).

[On appeal from the High Court at Allahabad.]
liindu law— Joint family property—■Mortgage-~Minors~-New  

business— Advance to discharge debts and to carry on 
business— Absence of inquiry whether business ancestral. 
The manager of a joint Plindir family, whether governed 

by the Mitakshara or the Dayabhaga, has no authority to 
impose upon a minor member the risk and liability of a jiew 
basiness started by him; that the manager is father of the 
minor makes no difference.

The adult members of a Mitakshara joint family, on behalf 
of themselves and their minor sons, mortgaged family property, 

the deed reciti,ng that the money was needed to pay olf two 
previous mortgages and to carry on the mortgagors’ buBiness. 

The mortgagees had not ixiade reasonable inquiries whether 
the business was ancestral.

Held that the mortgage was unenforceable against mem­
bers who were minors when it was executed to the extent 
to which the advance was for canning on the business; and 
that the mortgagees oould not contend that they were entitled 
to a decree for t!he sale of the minors’ interest in the joint 
estate to discharge their fathers’ debts, as that contention 
had not been raised in India and involved questions of fact.

Semhle, the judgment in Hunooman Persaud Panday's 
■case, 6 Moo. I.A ., 396, was founded apparently on verses 97 to
29 of Chapter I  of the Mitafc^hara, which define the power of 
the manager of a joint family governed by the M'itakahara law 
to alienate immovable property belonging to the family.

Sany'osi Charan Mandal v. Krishnadhan Banerji (1), 
followed.

Decree of High Court varied, upon facts not materiail to 
the above question.

A p p e a l  ( N o . 95 of 1930) from a decree of tlie 
High Court (August 8, 1928) varying a decree of the 
Subordinate Judge of Allahabad.

The appellant bank instituted a suit against the 
members of a joint Hindu family governed by the

*Pre/;ent: Lord BLAHESBTjRan, Lord R ussell  o f  Iv illo w k k , and Sir 
D inshah  M tilla.

(1) (1922) I.L .E ., 49 Cal., 560.



Mitaksliara to recover tlie balance due on a mortgage__
'Of property found to be joint fam ily property to secure benaees 
an advance of Rs. 28,000. The mortga-ge deed was k
executed by Jagdish Narain and Raghubar Narain each 
•on behalf of his minor sons; the adult sons of Jagdish also 
joined in the deed. The deed recited that the advance 
was required to pay off two earlier mortgages and to carry 
-on the mortgagors’ business. Only the respondents, who 
were minors at the date of the mortgage, appeared to 
'defend the suit.

The facts appear from the judgment of the Judicial 
'Committee.

The Subordinate Judge made a preliminary decree 
for sale for the sum claimed.

A n  appeal was heard by S e n  and W e i r , JJ., who 
held that the mortgage was valid only as to Rs. 18,000, 
which sum had been used to discharge antecedent debts.
As to the remaining Rs. 10,000, they found that it had 
not been proved that an alleged debt of Rs. 6,342 exivsted, 
and that the business for the purposes of which the 
balance of Rs. 3,658 had been applied was not an 
■ancestral business and that therefore there was no 
authority to bind the minor members in respect of it.

1932, April 7 ,8 . Dunne, K. G., and G. D. McNair, 
for the appellants.

Wallacli, for the respondents.
The arguments were mainly directed to the facts.

Upon the questions of law which arose reference was 
made to Hunooman Persaud’ s case (1), Sam/asi Chamn 
Manclal v. Krishnadhan Banerji (2), Brij Ncimin v.
Mangal Prasad (3), AnnciMM Shankarbhat v. Shimppa 
Dtindappa (4), Inspector Singh v. Kharuk Singh (5),
Niamat Rai v. 'Bin Dayal (6), Sri Thalmr Ilamhrls%na 
Mtcraji Y. Ratan Chanel (7).

(1) 0.856) 6 Moo. L A ., 396 (424). (2) (1022) L L .E ., <tO Gal., S60; li.B ,
4!) L A ., 108.

(3) (X923) 46 All., 95; L .E ., (4): (1928) I .L .R ., S2 Bom., 376,
■' ei L A ., 129.
(5) (1928) L L .B ., 50 All., 776. (6) 71927) L L .E .., 8 La.b., 597;

L .K ., o4 L A ., 211.
<7) (1931) L L .R ., 53 All., 190; L .B ., 58 I.A ., 173.
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i:s52 May, 5. Tlie judgment of tlieir Lordsliips was
delivered by Sir D inshah M ulla :—

BitTK. Lro. appeal involves questions which frequently
Ha.ki . arise in suits to enforce a mortgage against property

which belongs to a Hindu joint family governed by the 
Mitakshara where the mortgage is executed by the father 
for himself and for his minor sons as their guardian.

The family in this case consisted of two brothers,
Jagdish Narain and Eaghubir Narain, and their respective 
sons. Jagdish Narain had five sons, two of them, Suraj 
Narain and Dip Narain  ̂ being adults and the other three 
minors. Raghubir Narain had three sons, all of whom 
were minors.

On the 1st September, 1911, the adult members of 
the family borrowed Bs. 28,000 from the Benares Bank, 
Limited, the appellants before this Board, and executed 
a deed whereby they mortgaged aix properties belonging 
to the family, one situated at Allahabad, another at 
Manjhiari, and the rest in the Fatehpnr district, to secure 
the debt and interest, each fatJjer signing as guardian 
of his minor sons. The mortgage deed recited that 
the mortgagors Vv̂ ere in need of money to pay off two 
previous mortgages, one for Bs. 7,000 in fa,voiir of 
Dwarka Bibi, and the other for Rs. 11,000 in favour of 
Kishun Narain, and to carry on the mortgagors’ business.

In J.913 the mortgagors paid l^s. 4,128 to the bank. 
In 1919 they sold one of the Fatehpur properties, and 
paid a further sum of Es. 29,700. Jagdish Narain died' 
in 1921. The balance not having been paid, «be bank 
brought the present suit in the court of tJse Subordinate 
Judge of Allahabad on the 27th April, 1923, against the 
surviving members of the family, who are respondents in 
this appeal, to enforce the mortgage against the remaining 
five properties.

The adult members of the family who had executed 
the mortgage did not defend the suit, but a written state-' 
men4; was filed on behalf of such of the sons of the two 
brothers as were minors at the date of the mortgage;
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The defence was that there was no consideration for the 
mortgage and no necessity for the loan. As to the biisi- 
ness referred to in the mortgage deed, their case was 
that Jagdish Narain started a theka hnsiiiess in 1902 or Haki 
1903 and took building contracts from the Public Works 
Department at Benares, and that the business was the 
personal business of Jagdish Narain and not 8, joint 
family business.

It would appear from the bank’s books and other 
documents produced at the trial that Es. 18,000 was 
paid in cash by the bank to the mortgagors, and that 
the balance of Es. 10,000 was credited to the account of 
Suraj Narain pursuant to a letter, dated the 24th Sept'^m- 
ber, 1911, addressed by the four adult members to the 
bank. It would also appear that Es. 6,342 out of the 
Es. 10,000 was transferred by the bank to the acconnt 
of Bhagwati Prashad on the instructions of Suraj 
Narain, and the balance of E&. 3,658 was •withdrawn by 
cheques drawn by Suraj Narain in favour of Ambika 
Prashad who attended to the theka business.

The Subordinate Judge found that the whole con­
sideration was paid by the bank, that Es. 18,000 was 
applied in discharging the two previous mortgages, that 
Es. 6,342 was paid to Bhagwati Prashad to whom the 
family owed that amount, and that the balance of 
Es.' 3,658 was used for the theka business which he held 
was a family business. He also held on some evidence 
given in the case (to be presently referred to) that the 
Allahabad and Manjhiari properties belonged to Jagdish 
Narain and Suraj Narain, and not to the joint family.
On these findings he passed a preliminary mortgage 
decree for the whole debt and for costs.

On appeal to the High Court at Allahabad, the judg­
ment o f the Subordinate Judge was reversed on all points 
except as to Es. 18,000 which the defendants did not 
contest at the hearing of the appeal. As to Es. 6,342 
the High Court decided that there was no evidence on
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1932 the record to show that the faaiiiy owed that amount to 
Bhagwati Prashad. As regards Es. 3,658 used -in the 
theka business they held that the business was not a 
family business, but the personal business of some adult 
member of the family, and that even if it was a family 
business, it was not ancestral so as to render the minors’ 
shares liable for that debt. As to the Allahabad and 
Manjhiari properties they took the view that they belonged 
to the joint family, and not to the two brothers. Their 
conclusion therefore was that the mortgage was valid to* 
the extent only of Es. 18,000, and after taking certain 
accounts they passed a decree on the 8th August, 1928, in 
modification of the decree of the trial Judge in the fol­
lowing terms :— [The terms of the decree were then set 
forth.]

From this decree the bank has brought the present 
appeal to His Majesty in Council. The appeal is directed 
against all the points decided by the High Court against 
the bank.

^As to the Allahabad and Manjhiari |)ropGrties 
their Lordships, after discussing the evidence, came to 
the following conclusion:— It is impossible to- 
hold on this evidence that the properties were 
acquired by Sheo Devi as a gift from her husband,, 
and that they descended on her death to the two brothergi: 
as her heirs.]

The next question relates to the item of Es. 6,342. 
As to this item the bank’s case is that the family owed 
that amoun| to Bhagwati Prashad and that it was credited 
to Ms account with the bank pursuant to a letter from' 
Sura] Narain to the bank dated the 27th September, 1911;. 
that Bhagwati Prashad owed Rs. o,278-J.3-4 to the bank 
under a promissory note; and that as a result of the 
payment of Es. 6,342 into his account, his liability tO' 
the bank was discharged, and a balance of Es. :i,063-2-B' 
was left to his credit which he afterwards received froni' 
the b p k  in cash. The principal witness on behalf of the' 
hank was Babu Maharaj Kishore, who was the manager



of the bank at the date of the moitgage. In his evidence isss
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he said, that he had made inquiries from Jagdish Narain Eenabhs 
(who had died before the suit) or Suraj Narain as to tbv3 

necessity of the loan and he was told that the family was 
indebted to Bhagwati Pra-shad and the debt had to be 
paid. This was denied by Suraj Narain in his evidence.
He deposed that he was not present when the loan was 
negotiated, but that he was told by Jagdish l^arain that 
he wanted a loan of Es. 22,000 only, but the bank refused 
to give any loan unless he borrowed a further sum of 
Es. 6,000 and paid it into the accoiint of Bhagwati 
Prashad in liquidation of his debt to the bank. As to 
the letter of the 27 th September, 1911, he said that he 
wrote it at the dictation either of Babu Maharaj Xishore 
or Balram Das. The Subordinate Judge did not believe 
his evidence, and held that the family was indebted to 
Bhagwati Prashad, and that the debt due to him was an 
antecedent debt and the minors’ shares therefore were 
liable for it. The High Court also, it would appear, did 
not accept the evidence of Suraj Narain, but they held 
that there was no evidence on tlie record to show that the 
family was indebted to Bhagwati Prashad.

Their Lordships find themselves unable to agree with' 
the High Court. Babu Maharaj Kishore did say in his 
evidence that he was told by Jagdish Narain or Suraj 
Narain that the family was indebted to Bhagwati 
Prashad. As to this evidence the High Court say that it 
is ‘ Very unsatisfactory and is no more than a mere guess 
or hearsay''. Their Lordships are unable to accep't this 
view. The bank was the lender, Suraj Narain was a 
borrower, and the statement as to the indebtedness of the 
family was made by the borrower to the lender’s agent.
Such a statement repeated by the lender’ s agent in his 
evidence in a suit by the lender against the borrower is 
not, in their Lordships’ view, hearsay. But the matter 
does not rest there. There i  ̂ the letter of the 27th' 
September, 191I> addressed by Suraj Narain to the bank 
asking the bank to pay Es. 6,342 to Bhagwati Pfashad



1932 out of the Es. 10,000 left with tbo bank. The testimony
”" benae,e& of Suraj Narain as to the circumstances in which that
Bank, Ltd. -ŷ ritten having been discarded as imrehable,

there was no alternative left to the Court but to hold, in 
the absence of any other explanation, that the payment 
wdiich the bank was asked to make by that letter to Bhag- 
wati Prashad was in respect of a h ability to him either of 
Jagdish Narain and Eaghubir Narain or of the whole 
family. There being no evidence that the liability was 
incurred for a necessity, it must be deemed to have been n 
personal Uability of the two heads of the family. The 
Subordinate Judge held that this liability existed before 
the mortgage and therefore constituted an antecedent 
debt. It was argued before their Lordships that the 
liability might have been incurred after the date of the 
mortgage. But the short interval between that date and 
the date of the letter renders that view highly improbable. 
Their Lordships are therefore of opinion that the mortgage 
as xegaids this item must be deemed to have been, made 
for the payment of an antecedent debt of Jagdish Narain 
and Baghuhir Narain and it was therefore binding upon 
their sons.

The only other question is as to the item of Es. 3,668 
borrowed for the theka business. It was urged on behalf 
o f the bank that the business was ancestral and that the 
minors were liable fox the debt to the extent of their 
interest in the joint family property. On the other hand 
it was contended that the business was the personal 
business of Jagdish Narain and the family had no interest 
in it. Their Lordships have examined the evidence, and 
they consider that the business was started by Jagdish 
Karain and Baghuhir Narain as managers of the family. 
The business therefore cannot be said to be ancestral so as 
to render the minors’ interest in the joint family property 
liable for the debt.

Next it was argued that. a business started by the 
father as manager, even if new, must be regarded a,s 
ancestral. Their Lordships do nift agree. It is in direct
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opposition to the ruling of the Eoard in Sanyasi G haran__
Mandal v. Krishnadhan B anefji (1). Tlie judgment in benareb 
that case proceeded on the broad groimd that the manager 
of a joint family has no power to impose upon a minor 
member of the family the risk and liability of a new 
business started by him. That, no doubt, was a Daya- 
bhaga case, but there is no distinction in principle on this 
subject between a case under the Dayabhaga and one 
under the Mitakshara. The power o f the manager of a 
joint family governed by the Mitakshara law to alienate 
immovable property belonging to the family is defined in 
verses 27 to 29 of Chapter I  of the Mitakshara. The 
judgment of the Board in Hunooman Persaud Panday v. 
Mussiimat Babooee Munraj Koonweree (2), relied on by 
the bank, was founded apparently on those verses. A. 
new business, their Lordships think, is not within the 
purview of those verses. It does not make any difference 
that the manager starting the new business is the father.
Their Lordships find that the balance of authority in 
India is in accordance with this view.

It was also urged on behalf Gl the bank that even if 
the business was not ancestral, the family was liable for 
the debt as the bank had made reasonable and hona fide 
inquiries which led it to believe that the business was 
ancestral and tha,t there was a necessity for the raising of 
money for the purpose of the business. Their Lordships 
are not satisfied that the bank made reasonable inquiries 
as to the ancestral character o f the business.

The mortgage as to Es. 3,658, being neither for a 
necessity recognized by the law nor for the payment of 
■an antecedent debt, is, in their Lordships’ view, wholly 
invalid under the Mitakshara law as applied in the United 
Provinces, and it does not pass the shares even of the 
alienating coparceners.

A  further point was raised for the fiTst time on behalf 
-of the bank that the bank was at least entitled to a decree 
for the sale o f the minors’ interest in execution on the

(1) (1922) 49 Cal., 560. (2) (1836) 0 Moo. T.A., S96.
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1932 principle enunciated in the second of tlie five propositions
BEmREs laid down by the Board in Brij Namin v. Mangal Prasad
ANK. Ltd. in the Courts below,
nSS n might invoiye, as was conceded, questions of fact

not yet tried, it is not open to the bank to raise it at this- 
stage.

The result is that the mortgage is valid to the extent 
of Es. 24,342 instead of Ks. 18,000 as held by the High 
Court. This will reduce the personal liability of the 
adult members of the family named in the decree from. 
Rs. 10,000 to Es. 3,658.

# # X̂' # #

The account directed by the High Court was taken 
on the footing that the mortgage was valid to the extent 
of Es. 18,000 only. The mortgage being valid, in their 
Lordships’ view, for Es. 24,342, a fresh account will 
have to be taken on that footing, substituting Es. 3,658 
for Es. 10,000, and Es. 24,3'4'2 for Es. 18,000, in the 
judgment of the High Court.

Their Lordships will therefore humbly advise His 
Majesty (1) that this appeal should be allowed in part; (2) 
that it should be declared that the mortgage is valid to the 
extent of Es. 24,842; (3) that the case should be remitted 
to the High Court to take an account on that footing of 
what will be due to the bank on the mortgage, and to 
modify their decree as regards the form and figures accord­
ing to the result of the account, and otherwise to give 
effect to their Lordships’ opinion; and (4) that the decree' 
of the High Court should be aflirmecl subject to the above 
variations and directions. The bank will have two-thirds- 
of the costs before the Board and in the Courts below, 
and the costs will be tacked to the mortgage debt. The 
costs of further proceedings in India will be dealt, with 
by the High Court.

Solicitors for appellants ; Morgan, Price, Marley and 
Rugg,

-Solicitors for respondents: T. L. Wilson and Co^
(1) (1923) I .L .E ., 46 A ll., 95.
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