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Bejore Justice Sir Shah Muhaminad Sulaiman and
My, Justice Young.

ﬁ‘ebrﬁfﬁj 1o, MAHABIR PRASAD AND ANOTHER (PLAINIIEES) 0. ( THITTU

- LAL AND ANOTHER (DEVENDANTS)®
Agra Pre-emption Act (Local Act 81 of 1922), seclions 9
and 90—Sale by purchaser to ex-proprictary tenant—

First sale pre-emptible—Bx-pioprictary Ltenant not a

pre-emptor superior or equal to a co-sharer.

Where a right of pre-emption has accrued in respect of
a sale it subsists and is not extinguished by the circumstance
that before the institution of the suit for pre-emption the
purchaser has sold the property to an ex-proprietary tenant.
Section 9 of the Agra Pre-emption Act does not say that if
the property nltimately passes on to an ex-proprietary fenant
the right of pre-emption previously acerued is automatically
extinguished. Tt only lays down that no right of pre-emption

“ghall accrue upon the sale to such a person.

Section 20 of the Act is applicable to the case of a trans-
fer by the purchaser before the institution of the suit, but
as in view of the definition of a right of pre-emption it can-
not be held that an ex-proprietary tenant is a person having
a right of pre-emption equal or superior to that of co-sharers,
the suit for pre-emption by co-sharers is not defeated by the
provisions of section 20.

Mr. Shamblu Nath Seth, for the -appellants.

Messrs. S. B. L. Gaur and Kirpa Shankar
Misir, for the respondents.

Suranian and Youna, JJ. :-—This is a plaintifly’
appeal arising out of a sult for pre-emption. On the
5th of July, 1927, Chittu Lal sold his sir rights to
Madari, with the result that he became an ex-propri-
etary tenant of the plots. He transferred his entire
proprietary interest and ceased to be a co-sharer.
Subsequently on the 30th of May, 1928, apparently
on getting notice of the claim of pre-emption, Madari
sold the property back to Chittu Lal. The suit for
pre-emption was instituted on the 4th of July, 1928,
i.e., within one year of the original sale deed. TIn the

.. *Second Appeal No, 987 of 1929, from a decres of J, €. Malik, Addi-
tional Subordinate Judge of Cawnpore st Fatehpur, dated the 12th of Muarch,

1929, reversing a decree of N. P. Sanyal, Munsif of Watel led the
o November,blgﬂs. Sany neif of Fatehpur, dnted the 98th



VOL. Liv.] ALLAHABAD SERIES. : 547

plaint the plaintiffs mentioned the dates of both the e
documents and also stated that the cause of action Mimms .
arose on hoth the dates and they wanted a decree for 5"
pre-emption as against both the defendants. The CEmv Lan
claim was decreed by the first court but the lower appel-
late court has dismissed the suit, holding that there has
been a wransfer to an ex-proprietary temant within the
meaning of section 9 of the Agra Pre-emption Act and
the suit is not maintainable.

There is no doubt that so far as the second sale,
of the 30th of May, 1928, is concerned no right of pre-
emption accrued on ib. Section 9 makes it quite clear
that no right of pre-emption accrues on a sale to an
ex-proprietary tenant. Therefore if a suit had been
breught more than one year after the 5th of July,
1927, the plaintiffs would not have been entitled to
pre-empt the property as against Chittu Lal on the
strength of the transfer made to him on the 30th.of
May, 1928. But there can also be no doubt that the
right to pre-cmpt accrued under section 11 of the Act
on the 5th of July, 1927, in favour of the plaintiffs
against Madari, and Chittu Ial is a subscquent trans-
feree and therefore a repregsentative of Madari. The
right of pre-emption thus accrued must subsist unless
it has been extinguished. Section 9 does not say that
if property ultimately passes on to an ex-proprietary
tenant the right of pre-emption previously acerued is
automatically extinguished. Tt only lays down that
no right of pre-emption shall accrue on a sale to such
a tenanb. Tt is section 20 which is applicable to a
case where property is reconveyed by a vendee to
another person before the institution of the suit. If
the property is transferred to ‘‘a person having a
right of pre-emption equal or superior to that of the
plaintiff’’, then no suit shall lie. It is therefore.
obvious that a suit can be brought against Chittu Lal,
who being an ex-proprietary tenant. has no right of ;
pre-emption equal or superior to that of the plaintiffs.
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A right of pre-emption as defined in section 4(9)
imen  means “‘the right of a persop on a transfer of immov-
+ PR able property to be substituted place of the transferee
Carrro Tas. by peason of such right”’. There is no explanation
to section 20 similar to that subsequently added to
section 12(3) which would justify the infercnce that
an ex-proprietary tenant is to be deemed to have a right
of pre-emption equal or superior to that of a co-sharer.
Nor can any such inference be drawn from the langu-
age of section 9. It seems to us that in view of the
definition of the ‘‘vight of pre-emption’’ given in the
Act it is not possible to hold that an ex-proprictary
tenant has a right of pre-emption equal or superior

to that of a co-sharer. All that is provided is that no

right of pre-emption shall accrue on a sale to him

taking place, and not that a right of pre-emption which

has already accrued shall be extinguished. We musi

accordingly hold that the plaintiffs’ right of pre-

emption subsists.

The lower appellate court has found that the
correct sale price is Rs. 208-3-3. We accordingly
allow this appeal and setting aside the decree of the
lower appellate court restore the decree of the court
of first instance, and extend the time for payment
by two months from this date.

MISCELLANEOUS CIVIL.

Before Mr. Justice Mukerji and Mr. Justice Bennet.

1082 IN THE MATTER OF L. C. nrSOUZA*
Tebruary, 12.

e Income-tux Aet (XTI 0f 1922), seetion 63—General Clauses Act
(X of 1897), seetion 27—HRvidence Act (T of 1872), section
4—Service of notice by post—DPresumption—Nol. con-
clusive—Minor son taking delivery of registered letter
addressed to the jather—Post Office Rulcs, paragraph 118.
A notice under section 29(2) of the Income-tax Act was

sent by registered post, acknowledgment due, to the agsessce
and was delivered to a son of his who signed the receipt without

»
—

*Miscellancous Cage No. 714 of 1931.



