
against whom the plaintiff aipplicant’ s suit was dis- 
bhagwast missed. There is no mistake in the decree in this res-

pect. The suit wa,s dismissed with costs, whicli iiicans
sjngh costs incurred by all the defendants against whom the

plaintiff’ s suit was dismissed. We are satisfied that the
order passed by the learned District Judge in this 
connection is not open to challenge. The application 
is dismissed in that respect.

In the circumstances of this case parties shall beo-r 
their own costs of the proceeding's taken before this 
Court and those in the court of the District Judge by 
the application for amendment.
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MISCELLANEOUS CIVIL.

. 1932 Before Mr. Justice Mukerji and Mr. Justice Bcnnot.
THE MATTER OF BHAGWA.TI PEA SAD.®

Income-tax Act (XJ of 1922), sections 23(4), 27, 30(1] and: 
66(5)— Assessment on alleged failure to comply with 
notice— Appeal alleging assessment under section 23(4) 
to he imwarrantr‘d— Bight to he hmrd-—Jleference to 
High Court— High Court’s power to r'e-settle the issues 
and decide them.
Where an assessment pr.ofessing t o  be one under B e c t io n  

23(4) of the Income-tax Act is made againRt an assessee, and 
th© assessee files an appeal contending inter alia that the 
Income-tax Officer was not justified in treating the case as 
one coming under section 23(4), the Assistant Commissioner 
of Income-tax should hear the assessee or his counsel ancT 
then decide whether the case really fell under section 28 (4> 
and was therefore not open to appeal. He is not justified in 
rejecting the appeal upon an examination of the records in his 
chambers, ■without hearing the assessee or his coimsel.

Such a case does not fall within the purview of section 
27 of the Act, and an appeal is competent, further, even if 
section 27 be applicable it may still be open to the assessee, 
if he has a good case, to file an appeal and to show that the 
assessment under section 23(4) was not jnstified.

Upon a reference to the High Court tinder section Bf) 
of the Income-tax Act it is open to the High Court to re­
settle the issues arising in the case and to answer them.

^Miscellaneous Case No. 58 of 1931.



Dr. li. N. Kafju and Mr. A. Sanyal, for tlie ap- 
plicant. In the

Tlie Government Advocate (Mr. U. S. Bajpai), bhTgwatT 
for the Crown. Prasad.

Mueerji and Bennet, JJ.— This is a reference by 
the learned Commissioner of Income-tax, made in 
pursuance of an order of this Court dated the 19th of 
June, 1931.

It appears that an assessment under section 23, 
sub-section (4)', o f the Indian Income-tax Act of 1922 
was made against the assessee, one Babu Bhagwati 
Prasad of Gorakhpur. He filed an appeal before the 
Assistant Commissioner and one of his contentions was 
that tlie Income-tax Officer was not in the circum­
stances justified in treating the cases as one falling 
under section 23, sub-section (4V

The Assistant Income-tax Commissioner scrutin­
ized the memorandum of appeal and the assessment 
order of the Income-tax Officer, but he did so behind 
the back of the assessee or his counsel. He came to* 
the conclusion that the order under section 23(4) had 
been rightly made in the circumstances of the case.
He refused to admit the appeal and directed that the ap­
pellant, the assessee, should be informed of the fact.
The assessee went before the Commissioner of Income- 
tax, and he contended that the Commissioner should, 
state the case before this Court. The Commissioner’ 
ha,ving declined, the assessee came to this Court and 
he obtained the order dated the 19th of June, 1931.

The two questions that really arose in the case 
were indicated in the order of this Court and were:
(1) Was the assessee entitled to be heard before the 
Assistant Commissioner in order to show that in the 
circumstances of the case the Income-tax Officer was 
not Justified in making an assessment under section 23, 
sub-section (4) ? (2) Was the notice issued under sec­
tion 22, sub-section (4), rightly issued, although an 
inquiry into the assessment had started? .
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1932 Tlie learned Commissioner in stating the case; lias
In the”  framed the question No. 2, but in framing the question

Pea SAP. decision.
It has been held in this Court in two cases, and 

'that opinion has been followed by the Bombay Hi;"h 
Court, that it is open to a High Court to resettle tbe 
issues arising in the case and to answer them. Tlie 
cases decided in this Court axe Shim Prasod Gupta v. 
Commissioner of Income-tax (1) and In the viattcr 
of Kajori Mai Kalyan 31 al (2). The Bombay ca,se is 
Commissioner of Incom,e-taw, Bombay v. National 
Mutual Life Association (3),

We consider that in. this case we ought to resettle 
the first issue and answer it. It is obviona that if  the 
issue No. 1 be answered in the affirmative, the issue 
DSTo. 2 will not require any answer, nor will the issue 
No. 3 as framed by the learned Commissioner.

The contention of Dr. Katju on behalf of the 
assessee is that the mere fact that the Income-tax Officer 
quoted section 23, sub-section (4), in bis assessment 
order was not enough to preclude an ajipeal. To 
shut out an appeal there must be a jgenuine case under 
section 23, sub-section (4). The Assistant Commis­
sioner in hearing an appeal must satisfy himself, on 
hearing the assessee or his counsel, and not by an ê r. 
parte examination of the records in his chambers, tliat 
the case fell within the. purview of section 23, sub­
jection (4), and was, therefore, not open to appeal. 
The learned GoyeTnment Advoca,te has argued that 
section 27 fumishes the real remedy of the assessee and 
that instead of appealing he should follow the proeedure 
laid down in section 2’7.

■”We are of opinion that section 27 is applicable
io the particular cases noted therein, and the present 
case does not fall within the purview of section 27.

(1) A.T.B., 1929 All., 819. (2) flSSOl A .L J ., 78.
' (3) (1931) 55 Bom., 687.
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Further, where section 27 is applicable it may still be 
open to the assessee, if he has a good case, to'file an 
appeal and to show that the order under section 23, 
sub-section (4), was not justified.

Our view is supported by two Euli Bench 
decisions o f the Patna and Punjab High Courts, 
respectively, and they are Kumvarji Ananda v. Com­
missioner of Income-tax (1), and Duni Chand v. Com­
missioner of Income-taoo (2).

Our answer to the issue No. 1, as resettled above, 
is that the Assistant Commissioner should have hea,rd 
the assessee or his counsel and then should have decided 
whether the case really fell under section 23(4) of the 
Income-tax Act.

As no other question arises, we direct that a copy 
of this judgment be sent under the seal of the Court 
to the Commissioner of Income-tax. The Govern­
ment must pay the costs of this reference to the assessee.

1932

Ilf T H S

M A T T J 3 E  O F

B h a g w a t i

PEASA2.

APPELLATE CIVIL.

Before Mr, Justice Pullari and Mr, Justice Niamat-uUah.: 
AM IE HASAN K B A N  ( D e f e n d a n t )  d . MUHAMMAD  

NA'MIR HUSAIN (Plaintifb’) .*

Transfer of Property Act (IV  of 1882), sections 3 and 136—  
Actionable claim— Doioer debt— Transfer to legal practi­
tioner ‘Void— Muhammadan law— Widow in possession 
oner her husband’s property in lieu of. dower— Transfer 
by the widow of the right to possession loithoid transfer 
of the doioer debt— Validity.
A daim to impaid dower debt is an actionable claim as 

defined in section 3 of the Transfer of Property A ct; and so a 
transfer of the dower debt in favour of a legal practitioner is 
void in view of the provisions of section 136 of the Transfer 
of Property Act.

^Second Appear No. 1268 of 1939, from a of M. P. P. Herchenro-
d!er, Dislii'iot Judge of C(Wnpore, dated t,lie l2th of July, 1929, reversing a. 
decree of Lak&mi isra.ram Tandou, Additional Subordinate Judge of FateJipar  ̂
dated the 5th of November, 1928.

(1) (1931) I .I i.B ., 11 Pat., 187. (2) (192f)) I .L .E ,, 10 L a i., 596.


