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contains merely a penal provision which declares a cer-
tain omission to be an offence punishable with fine, that
the manner in which and the court by which the penalty
is to be enforced are outside the purview of Act XLJII
of 1923, and that the mutwalli should be punished by
a regular criminal court in accordance with the provi-
sions of the Criminal Procedure Code. There are
many enactments, besides the Indian Penal Code,
which declare certain acts and omissions to be offences,
though the trial for those offences is regulated not by
those Acts but by the general criminal law.  On the
ather hand, the whole scheme of Act XT.IT of 1923
suggests that the District Judge is the praper authorily
to impose the penalty provided for by section 10 in
regpect of certain dutics enjoined hy that Act.  Section
11 requires the Local Government to make rules ““to
carry into effect the purposes of this Act’”. This seems
to include rules preserihing the fortm and the procedure
for enforcement of the penalty laid down in section 10.
No rules have, however, heen framed by the Local
Government in this hehalf. Tn this state of things T
am inclined to the view, though nnt without hesitation,
that the District Judge is the proper authority to en-
force the provision contained in section 10 of Act XTAT
of 1923. For these reasons I concur with my learned
brother in dismissing this revision.

Before Mr. Justice Pullan. and Mr. ‘Justice Niamat-ullah.
RAM SAHAT (Prawvtirs) o. DTBT DIN (DrrrNpANT). %
Bundelkhand Alienation of Land Act (T.ocal Act IT of 1908),
sections 6, 9 and 16—Simple mortgage by member of
agricullural tribe in favour of another such member-—
IMortgagee’s swit disposed of, before Amending Aet,
without any relief~—Bundelkhand Alienation of Tand
{Amendment) Act (Local Act VII of 1999)— Whether
retrospective  effect—**Decree’’—Final  adjustment  of
suit without formal decree being drawn up.
A member of an agricultural tribe, within the meaning
of the Bundelkhand Alienation of Tiand Act, made a simple
*Clivil Nevision No, 17 of 1951.
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mortgage in 1918 in favour of another such member. The
mortgagee sued for sale in 1924, and the court held that
section 16 of the Act prohibited sale, that the morfgage being
simple there could be no foreclosure, but that action couifl
be taken by the Collector under section 9 of the Act. Upon
a reference by the civil court to the Collector, the latter was
of opinion that section 9 was not applicable to the case as
both the parties were members of an agricultural tribe, and
he returned the reference to the civil court. That court then
made g reference to the High Court, which upheld the opinion
of the Collector. The civil court, holding that no relief could
be given to the mortgagee, ordered that the case ““should be
consigned to the record room’’; this was in 1927. After the
amending Act VII of 1929 was passed, the mortgagee made
an application to the court, alleging that the suit was still
pending, and claiming a decree for sale by virtue of the new
proviso to section 16 introduced by that Act.

Held that, without deciding whether the amending Act
VII of 1929 had no retrospective effect as regards deeds
executed before but sought to be enforced after that Act was
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passed, it was clear that it could not have retrospective effect -

so far as to revive proceedings in suits which had terminated
before it was passed.

When the civil court makes a reference to the Collector
under section 9, such reference is the final order of the civil
court and no further proceedings can take place before that
court; and there is no provision in the Act requiring the
Collector, if he refuses to take action under section 9, to
return the reference. Without deciding, however, whether on
such a reference being made to the Collector the suib
terminates or remains pending, in the present case the suit
certainly terminated with the order of the civil court in 1927,
by which the court clearly ruled that no relief could be given
to the mortgagee and the case should be consigned t6 the
vecord room, and the suit was in effect dismissed. It was a
final adjudication, so far as that court was concerned, as to the
rights of the plaintiff ; and the mere fact that a formal decree

was not drawn up would not prevent such final adjudication ’

operating as a decree determining the suit.

Mr. S. N. Seth, for the applicant.

Mr. 4. Sanyal, for the opposite party. o

Porray and Nramar-vrtag, JJ. :—This is an
application for revision of an order dated the 25th of
July, 1930, passed by the Subordinate Judge of 'Banda.
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The applicant, who is a member of an agricultural tribe
within the meaning of the Bundelkhand Land Aliena-
tion Act, was a mortgagee under a deed of simple mort-
gage dated the 24th of January, 1913, executed by Mst.
Raj Rani, who is now represented by Debi Din the
opposite party, who was also a member of such tribe.

The land hvpothem‘red by the aforesaid deed is “‘Tand”’
within the -meaning of that Act. The circumstances
which have led to the revision are so inter-related to the
provisions of the Bundelkhand Land Alienation Act,
TI of 1903, that it is necessary to make a reference alt
the outset to sections 8, 9 and 16 of the aforesaid Act.
Section 6 provides that a member of an agricultural
tribe can make a mortgage in one of the prescribed
forms and not in others. Generally speaking, the
object of the section is to minimise the chances of fore-
closure, if not altogether to prevent it. Section 16
declares that no land belonging to a member of an
agricultural tribe shall be sold in execution of any
decree or order of any civil or revenue court. Section
9 provides, inter olic, that if a suit is instituted in any
civil court on a mortgage not in the prescribed form

made by a member of an agricultural tribe, the court
should refer the matter to the Collector who can modify
the mortgage so as to make it conform to the provisions
of sectwn 6, Broadly ,spea,lung, the mortgages permit-
ted by section 6 enable the mortgagee to remain in
possession for a period not exceeding 20 years, during
which the ugufruct is to satisfy the mortgage money and
at least interest, which is, in no case, to rnin over and
above the usufruct. After the expiry of the period the
mortgagor is entitled to redeem on payment of the
sum, if any, due on the mortgage.

To advert to the facls of this particular case, the
mortgage of the 24th of January, 1913, was in the form
of a simple mortgage, the only remedy of the mort-
gagec being to obtain a simple monev decree or
a decree for sale of the wmortgaged property.

-
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The moertgagee instituted a suit for the enforce-
ment  of that mortgage in 1924, when a claim
to simple money decree was- harred by limitation.
Accordingly he prayed for a decree under order
XXXTIV, rule 4, of the Code of Civil Procedure for
satisfaction of the mortgage money by sale of the mort-
gaged property. The suit was contested. The Sub-
ordinate Judge was of opinion that no decree for sale
could be passed in view of section 16 of the Bundelkhand
Land Alienation Act, as that section contained a clear
provision against sale of “‘land’’ belonging to a member
of the agricultural tribe. No decree for foreclosure
could be passed having regard to the terms of the
mortgage deed. e however considered that section 9
of the Bundelkhand Land Alienation Aet was appli-
cable, and accordingly on the 9th of October, 1925, he
made a reference to the Collector with a view to the
Tatter substituting a mortgage in the form preseribed
by section 6 in place of the mortgage then in- suit.
The Collector, however, ruled that section 9 was not
applicable as both the mortgagor and the mortgagee
were members of an agricultural trite, the section
being confined to cases in which- the mortgage is made
bv a member of an agricultural tribe in favour of a
person who is not a member of such tribe. The result
of this view, which was subsequently upheld by this
Court, was that a mortgagee who is a member of an
agricultural tribe is in a worse position than a mort-
gagee who is not. The Collector refused to take action
under section 9 and returned the reference. Strictly
speaking, there is no provision in the Act requirinvg
the Collector to ‘‘return’’ the reference. If the (ol-
lector cannot take action under section 9, the proceed-
ings before him terminate. The Subordinate Judge,
on receipt of the Collector’s reply, made a referencs to
this Court under order XL VI, rule 1, of the Code of
Civil Procedure asking for a decision of the question

as to what was the proper remedy for the mortgagee

1922

Ram
Samar
o,
Drer D



Deer Do,

4886, THE INDIAN LAW REPORTS.  [VOL. LIV.

in view of the Collector refusing to take action under
section 9. The matter was considered by a Full Bench.
in Ram Sohai Singh v. Debi Din (1). The majority
of the Judges composing the Tull Bench held that
section 9 of the Bundelkhand Land Alienation Act as
it then was did not apply to a simple mortgage between
members of the same agricultural (ribe. The Tearned
Judges pointed out that there was a hintus in the Ac
which worked injustice in a class of cases of which
the one before them was an  instance. Thev  felf
constrained to hold that the law as it stood Teft fthe
mo,((mgeo without a 1emedy After this Court’s
decision on the reference the Subordinate Judge nassed
an order, on the 10th of June, 1927, in the (nl]nwm
words:  ‘“No steps can be 13;ml\en now. The refer mmo
has been decided against the decree-holder. Tt s
accordingly ordered that the case he consigned to the
record room.”’

The view expressed by the learned Judges was
taken notice of by the legislature and the Bundelkhand
T.and Alienation Act was amended hy Act VIT of 1929
which has added a proviso to section 16 under which
“land” belonging to a member of an agricultural tribe
can be sold in execution of a decree passed on foot of
a simple mortgage made by him in favour of & member
of the same tribe or to a member of an agricultural
tribe residing in the district in which the land is
situated. The amending Act came into force on the
14th of September, 1999. The applicant is protected
by the newly added proviso. The application which
has given rise to this revision was made by him shortly
afterwardb praying for a decree for sale under order
XXXIV, rule 4, of the Code of Civil Procedure being
passed. The learned SBubordinate Judge has held ﬂmt
the amending Act has no retrospective effect and that
no decree for sale can be passed. The applicant
que%tmns the correctness of this view.

(1) (1926) TLR., 49 All. 3.
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There is no doubt that this is a hard case, but the
law as it stood when the suit was instituted and when
it was ‘‘consigned to the record Troom” Thas so
materially affected his position that the amendment
since made in the law cannot help him. The order
of the Subordinate Judge dated the 9th of October,
1925, referring the case to the Collector under section
9 is tantamount to an adjudication that no decree for
sale could be passed (foreclosure being out of the
question) and that the only relief which could be
granted to the mortgagee was a reference to the Col-
lector who, it was believed, could substitute a mort-
gage in the form prescribed by section 6 for the mort-
gage then in suit.

Ordinarily a suit for sale of the mortgaved
property terminates either in dismissal or in a decree
under order XXXIV, rule 4, of the Code of Civil
Procedure. In cases in which the mortgagor is a
member of an agricultural tribe and the Bundelkhand
T.and Alienation Act applies a third course is possible,
namely a reference o the Collector who can take action
under section 9. In such a case the final order of the
civil court is a reference to the Collector and no further
proceedings can take place before the court which,
ex hypothesi, cannot pass a decree for foreclosure or
sale. In this case, however, the Subordinate Judge
reopened the proceedings after the Collector’s refusal
to take action under section 9 of the Bundelkhand Land
Alienation Act and pursued the matter further by
making a reference to this Court, and if was not till
the 10th of June, 1927, after the decision of this Court,
that he passed an order ‘‘consigning the case to the
record room’’. Tt is contended by the learned advocate
for the applicant that the snit not having been dismis-
sed and no formal decree having been drawn up
declaring the dismissal of the suit it should be deemed
to have been pending when the amending Act VII of
1929 was passed and also when an application was
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made for a decree under order XXXTIV, rule 4 being
passed. The argument is that neither the order dated
the 9th of October, 1925, nor that of the 10th of Juue,
1927, can be considered to be a decree as defined in
section 2 of the Code of Civil Procedure and that there-
fore the suit never terminated. Gobind Rao v. Kamla
Prasad (1) is relied on as an authority for the proposi-
tion that a reference under scction 9 of the Bundel-
khand Land Alicnation Act to the Collector does not
terminate the suit. In that case the Collector refused
to take proceedings on a reference being made to him
under section 9 on the ground that the mortgagor was
not a member of an agricultural fribe. On such
refusal the Subordinate Judge passed a  forcclosure
decree. In appeal to this Court it was held that the
mortgagor not heing a member of an agricultural
tribe the foreclosure decree passed after the refusal of
the Collector to take action under section 9 was a good
decree. The only question which was raised before
this Court was whether the mortgagor in that case
was a member of an agricultural tribe. On a con-
sideration of the circumstances of the case it was held
that he was. The question whether the proceedings in
a suit terminate on a reference being made to the Col-
lector under section § of the Bundoll\hfmd Land
Alienation Act was not raised and decided. Tt was
assumed by the parties and by all the courts including
this Court that the proceedings do not terminate. The
case is therefore no authority for the proposition that
on g reference being made by a civil court under seetion
9 the suit must remain pendmg It is not necessary
to decide this question as in view of the subsequent
order passed by the Subordinate Judge on the 10th
of June, 1927, it is purely academic. Tf the Sub-
ordinate Judge did not intend hy his order of the 9ih
of October, 1925, to decide the case once and for all
he must be deemed to have done so by his order of the

(M (194y T.I.R., 86 All., 376.
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10th of June, 1927. After an expression of opinion
by a Full Bench of this Court, the Subordinate Judge
clearly ruled that no relief could be given to the mort-
gagee and that the case ‘‘should be consigned to the
record room’. The suit was in effect dismissed.
Refusal to grant any relief to a plaintiff ean have.no
other meaning. Decree is defined in section 2 of the
Code of Civil Procedure as “‘the formal expression of
an adjudication which, so far as regards the court
expressing it, conclusively determines the rights of the
parties with regard to all or any of the matters in
~controversy in the suit’’. There can be no doubt that
the adjudication in the case was that the mortgagee
(the applicant) was not entitled to any relief in the
“view of the law taken by this Court. So far as the
Subordinate Judge was concerned that was a final
adjudication of the mortgagee’s right to obtain relief
on foot of the mortgage deed then in suit. The mere
fact that a formal decree was not drawn up will not
prevent the court’s final order operating as such
adjudication. For these reasons we hold that the
order dated the 10th of June, 1927, operates as a final

adjudication of the rights of the parties and is a decree

determining the suit for sale.

The amendmg Act VII of 1929 now entitles a
mortgagee who is a member of an agricultural tribe,
claiming under a simple mortgage made by another
member of an agricultural tribe, to have the ‘‘land”
belonging to the mortgagor and mortgaged to him sold
in execution of a decree passed on foot of his mort-
gage. It is not necessary to decide for the purposes of
this case whether it has mno refrospective effect as
regards deeds executed before but sought to be enforced
after the amending Act was passed. It is, however,
perfecily clear that it cannot have refrospective effect
so far ag to revive proceedings in suits which had
terminated before it was passed.

‘ In this view of the case this application for
revision must fail and is dismissed with costs.
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