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hold that the widow has a right to hold this portion of 
the estate, of which she is in possession in lien of main- ’ 
tenance, as long as she is entitled to maintenance as 
a Hindu widow. On her death or if she ceases to be 
entitled to maintenance as a Hindu widow the right to 
hold the estate would terminate. Subject to her right 
to hold the estate it is open to the decree-holder defen
dant No. 1 to bring this property to sale. *

Accordingly we modify the decree of the lower 
court and the decree which we grant to the plain tiff 
appellant is a declaration that the property in suit may 
be sold but the purchaser is not entitled to possession 
during the period in which the plaintiff is entitled to 
maintenance as a Hindu widow and the plaintiff is 
entitled to hold the property in suit for that period. 
”As neither party has succeeded in the suit in full, we 
consider that the correct order for costs is that each 
party shall pay its own costs tlirougliout,
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Before Mr. Justice Ptillan and Mr. Justice Niamat-ullah.

N A S B U L L A H  ( A p p l i c a n t ) v . WA,TTD A L I  a n d  a n o t h e r

( O p p o s i t e  p a r t i e s ) . *  J a n u a n j ,

Mussalmmi W aqf Act (X L II  of 19'23), sections S', 5 and 
10— MutwalU failing to file accounts— Jurisdiction of Dis
trict Judge to fine— Proof of “ waqf” — Admission ĥ j 
conduQt of mittwalli in complying laitJi provisions of sec
tion 3.

If a mutwalli of a “ waqf” as defined by the Mussalman 
Waqf Act, 1923, has failed to comply with the I'equirementg 
of section 5' of the Act, section 10 is applicable provided the 
character of the property as such “ waqf”  and his own posi
tion  as mutwalli are either admitted or are efstablished by 
evidence, if denied. If a mutwalli has complied with' 
the provisions of section 8, no question as to whether he 
denies the waqf or admits it can arise, because by his conduct .

♦Civil Revision TsTq. 397 pE 1930,
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a s  mutwall'i.

An. c o m p l i a n c e  w i t h  s e c t i o n  3  l i e  b r o u g h t  h i m s e l f

u n d e r  t l ie  o t h e r  p r o v i s i o n s  o f  t h e  A c t  a l s o  a n d  e s t a b l i s h e d  liia  

o w n  l i a b i l i t y  t o  f u r n i s h  a  s’t a t e r o e i i t  o f  a c c o u n t s  u n d e r  s e c t i o n  

5 and m a d e  f l i i m s e l f  o p e n  t o  p u n i s h m e n t  u n d e r  s e c t i o n  1 0  f o r  

n o t  d o in g  s o .  H i s  d e n i a l  t h a t  t h e  p r o p e r t y  m a n a g e d  b y  l i i m  

w a s  a  “ w a q f ”  w i t h i n  t h e  m e a n i n g  o f  t h e  A c t  w a s  o f  n o  v a l u e  

i n  v i e w  o f  h i s  o w n  a c t i o n  i n  c o m p ly i n o ;  w i t l i  t h e  r e q u i r e m e n t s  

o f  t h e  A c t  i n  t h e  f i r s t  i n s t a n c e .

Hald, also (K iamat-ullah, J . ,  duhilantc), t h a t  t h e  D i s 

t r i c t  J u d g e  i s  t h e  a u t h o r i t y  w h o  c a n  t a k e  p r o c e e d i n g s  r m d e r  

a n d  e n f o r c e  s e c t i o n  1 0  o f  t h e  Act  b y  i m p o s i n g  t h e  f i n e  p r o 

v id e d  b y  i t .

Mr. A. M. Khwaja, for the applicnnt.
Mr. M. A . Aziz, for the opposite parties.
PuLLAN, J. :— This is an applicati<''n in reviBion of, 

an order of the District Judge of Moradahad irnpoRiiig 
a fine of lis. 50 upon the applicant, Nasrullali, under 
section 10 of the Mnssalman Waqf Act (Act X U I  
of 1923). The iproceedings are the direct oiitconie of 
former proceedings which have been the su])ject of a, 
reported: ruling of this Court, Namillah Khan v. 
Wajid A li (1). My brother N i a m a t -xtllah  whf! a mem
ber of the Bench which decided that case. Tlfore the 
question was whether under section 5 of Act XIJTI of 
1923 the District Judge conld, on the intervention of 
other persons, call npon a mutwalli to furnish accounts 
of a waqf, and the view taken by the Bencli was i{lia't 
the Act does not authorise the District Judge to pass an 
order that the mutwalli shotild file a statement of 
^accounts, as contemplated by section 5, and that the 
only procedure provided was to punish him under 
section 10 of the same Act for not doing so. Accord
ingly, the same persons approached the District Judge 
and requested him to take action tinder section 10. 
The Judge felt that he had to decide the question which 
wag left undecided by this Court, namely whether tlit)

f1) C1929) T .L .E .,  m A l l . ;  167, ‘
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waqf was a “ waqf”  covered by Act X L II  - of 1923, 1935
before passing an order of line. In niy opinion, iie was ^  
bound to decide this question. His jurisdiction 
depended on tlie fact that the ‘ "waqf”  was one under 
Act JILII of 1923; and until he decided that question 
he could impose no fine under the Act. Hasrullah is  ̂
a person who, in compliance with section 3 of the Act, 
made a statement as to the property of the ‘ ‘waqf’ ';  
and by so doing was held in the judgment of this 
Court, to which I have already referred, to have fulfilled 
the requirements o f section 3 of the Act. I am o f 
opinion that he brought himself under the other pro
visions of the Act also and established his own liability 
to furnish accounts and made himself open to 
punishment for not doing so. It is true tll̂ d from time 
to time Nasrullnh has denied that the property which 
he manages was a ‘ 'waqf’ ’ within the meaning of the 
Act; but I cannot consider that this denial is of any 
value in view of his own action in complying with the 
requirements of the Act in the first instance. More
over, once the learned District Judge went into the 
facts of the case as, in my opinion, he was entitled to 
do, he found that in the year 1842 the Ooi^missioner 
passeid an order showing the nature of this waqf, and 
it is clear from that order that this was a ‘ 'waqf 
such as is contemplated by Act X L II  of 1923 and is 
not one of those waqfs which are excluded from the 
Act by section 2 (e). Thus, in my opinion, the Dis
trict Judge was in a position to deal with Nasrullaht 
under the Act if he found that ISTasriillah had not 
complied with the provisions of the Act in the matter 
of filing accounts. In such cases the Bistrict Judge 
appears to act motu; but in actual practice he can 
never take action unless som.ebody calls hiis attention 
to tlje fact that a niutwalli has failed to /perform his 
dtities. The part played by the opposite party in this 
case is merely the part of calling to the noti’ce of the
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District Judge an inipropriety of wliicii lie is able to 
take cognizance. Tlie Judge iias imposed a fine of 

*• B/S-50, His iiirisdiction is not* jfflpeaclied in the gTo'niic''.s
W/\-riD Am , . A •

for revision; and altlioiigb. tlie wording oi section ill is 
far from clear, I am of opinion tJiat tile District 
Judge is, under that section, the only person who ciiii 
take proceedi.ngs and who can, therefore, impose tbe 
fine. The fine does not appear to be excessive, and I  do 
not consider that this Court has any cause to interi'ere 
with the decision. ‘ I would therefore disnnss this a>ppli- 
cation, but I do- not consider this is ii case in whicb 
costs should be allowed.

N i a m a t - u l l a h , J. :—-The applicant has been lield 
guilty of what should be considered to be an offence 
under section 10 of Act X IJ I  of 1923, and sentenced 
to a fine of Rs. 50. Two m;iin questions arise in revi
sion; first, whether the applicant incurred, the penalty 
provided for by section 10 of the aforesaid Act, and 
secondly, whether the District Judge who convicted 
î ind fined him had jurisdiction to do so.

As regards t h e  first question, section 10 makes 
an omission to do what is required of a mutwiilli by 
section 3 pr section 5 of the Act t<') pnnishable. As 
b o th  these s e c t io n s  make use of the Avords “ miitwalli ”  
and “ waqf” , we must consider, aii the threshold of tlie 
case, whether the aipplicant is a ‘ hnutwalli”  and the pro
perty in quevStion in th e  present case is ‘ ‘waqf” . “  W aqf”

. has been so defined m Act X L II of 1923, section 2 
as to include all endowments other than tliose to whicli 
the Mussalman Waqf Validating Act (VI of 1913) 
applies. In other words, all waqfs other than ^Vaqfs- 
alul-aulad"’ are within the purview of Act X L II  of 
1923. The property in dispute in this case has been in 
possession of the applicant and his predecessors for a 
considerable length of time, and its character is clearly 
determined by an order of the Commissioner passed in 
1848. The learned District Jndee has referred to the
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terms of that order wliich sa,tisfi.ed liiin that the pro- i9S2
perty in question was waqf for the support and up- HAsnuLtr̂  
keep of a mosque and incidental purposes, including 
the maintenance of a muazzin who is to be selected 
from among the descendants of the original iiiiitwalii, 
the applicant’s ancestor. Nothing* lias been said on ai/ajl''""'/. 
behalf of the applicant which can induce me to differ 
from the view taken by the learned District Judge as 
regards the character of the property in possession of 
the applicant. I  am, therefore, in entire agreement 
with my learned colleague that the property in ques
tion is “ waqf”  and not dedicated for the personal 
benefit of the descendants or family of the waqif. The 
applicant himself professed to act as “ mutwalli” , and 
thereby admitted his position as such, in furnislnng* 
particulars of the property in his ipossession, as re
quired by section 3 of Act X L II  of 1923. It follows 
from what has been said already that the property in 
question is ''waqf”  within the meaning of that Act 
and the applicant is the “ mutwalli”  thereof.

It is necessary to refer to two sections of Act 
X L II  of 1923 before examining the terms of section 
10. Section 3 requires every mutwalli to furnish 
particulars of the waqf property in his possession.
Section 5 requires him, if  he has furnished particulars 
under section 3, to file a statement of. account within 
three months after the 31st day of March following 
the passing of Act X L II of 1923, and thereafter within 
three months after the 31st of March o f  each ■ year.
Section 10 makes failure to furnish parti'culars as 
required by section 3 or to file statements of accounfe 
as required by section 5 punisHa,bl'e with fine, which 
may extend to Rs. 500. It has been argued before us 
that Act X L II  o f 1923 is applicable only to cases in 
which a “ mutwalli”  accepts hifs position as such and 
furnishes particulars required bv section 3. This con
tention is correct so far as the mntVa.lIi’s omission h  fife
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1932 a statemeni: of accounts under section 5 is concerned, be- 
fasetolah cause lie lias to file suoli statement only if lie has al- 
Waji? Alt. TGady fumislied particulars under section 3. It is, 

howeYer, incorrect to say that a person is not 
liable to be punished under section 10 at ail,

'Nianiai- i  .
iiUah, .]. unless he admits certain property in ins possession to 

be ‘ V a q f” and himself to be the “ niutwalli”  tliereof. 
Section 10 makes omission to I'urnisli particulars as 
required by section 3 also punishable. All that is 
needed to bring home an offence under section 10, read 
with section 3, to a defaulting mutwalli is to establish by 
evidence that he is a “ inntvvaHi”  in respect ol' property 
which is 'V a q f”  within the meaning of Act X L II  of 
1923. Wiiether the character of the property as 
' ‘waqf’ ’ and his own position as ' 'mutwalli”  are admit
ted or are established by evidence if denied, section 10 
is equally applicable if a mutwalli has failed to comply 
with section S. I f  a mutwalli has complied with the 
provisions of section 3, no question as to whether he 
denies the waqf or admits it can arise, bec,jiuse by his 
conduct in furnishing particulars of the waqf property 
he must be deemed to have admitted the ''w aqf”  and 
his own position as “ mutwalli” .

Tlie applicant in this case furnislied particulars of 
the property in question under scction 3. He cannot, 
therefore, be convicted of an offence under section 10 
read with section 3. Nor has the learned District 
Judge convicted him of such offence. But, having fur
nished particulars required by section 3, he was also, 
under an obligation to file a statement of accounts in 
terms of section 5. He omitted to do so. Section 10 
makes such omission to be as much punishable as the 
non-compliance with the provisions o f section 3, the 
penalty in either case being the same. In these circum
stances I do not think there is anything v/-anting‘ in the 
case before us to complete an offence under section 10 
of Act X L II of 1923; and so far as the applicontV
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liability to pay the penalty pro\4ded for by section 10 im
is concerned, there can be no doubt. nIskulmJ

The next question, which is not free from difficulty, 
relates to the court empowered to enforce the penal pro
vision contained in section 10. I  was a member of the 
Bench which decided Nasndlah Khan y . Wajid Ali (1 )  , till ah, J. 
which is in fact an earlier stage of the case before tib.
The only question which called for decision in that case 
was whether section 5 of Act X L II  of 1923, apart from 
laying an obligation on a mutwalli to furnish a statement 
of accounts, also contemplatjed regular proceedings 
being taken before the J)istrict Judge for the determina
tion of the- question whether a certain property; is 
‘ V a q f”  or whether a certain person is a ' ‘mutwalli’ V 
in respect thereof. It was held that section 5 did 
not empower the District Judge to decide these 
questions in a proceeding taken by interested parties 
under section 5. The court went on to observe that 
tfie determination of such questions may be necessary 
if the mutwalli is prosecuted for an offence iinder . 
section 10 and the alleged “ mutwalli”  denies facts 
which establish his offence and which have to be 
enquired into. As regards the forum, it was assumed 
rather than decided that the District Judge can enforce 
the penal provision contained in section 10. Any 
remark, therefore, as to whether the District Judge 
could impose the fine provided for by section 10 is in 
the nature of an oMter dicUtm. The question has 
directly arisen in the present case and must be decided; 
though, I may note, that it was not argued before us 
that any court other than that of the District Judge 
could impose a fine under section 10. The applicant’ s 
contention was that no court bad jurisdiction to do
10 in the circumstances of the case. . We cannot, how
ever, refuse to t t e  notice of the narrower question,
Kamely whether the District Jud^e as such can take 
cognizance of a case under section 10. On the one 
liand, it can be reasonably contended that section 10 

(1) in .n ., 52 All, 167.
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1932 contains merely a penal provision which declares a cer-
nasktolTu tain omission to be an offence punishable with fine, tliat

W ajid ’ A m . manner in which and the court by ■wliicii tlie pennity 
is'to be enforced are outside the purview of Act X L Il 
of 1923, and that the mutwalli sJiouId be piiiiished by 

niiaii, J. a regular criminal coiii't in accordance with the provi
sions of the Criminal Procedure Code. There are 
many enactments, besides the IiHlia.ri Penal (vodt!, 
which declare certain acts and omissions to be offences, 
though the trial for tliose offences is regulated not l)y 
those Acts but by the General crimina] law. On tlie 
other hand, the whole scheme of Act X U .I  of 1923 
suggests that the District Judge is the prO|per autliority 
to impose the penalty provided for by section If) in
respect of certain duties enjoined by that Act. Section
11 requires the Local Government to make rules “ to 
carry into effect the purposes of tliis Act” . This seema 
to include rules prescribing’ the foniin and tlie procedure 
for enforcement of the penalty laid down in section 10. 
No rules' have, however, been framed by the Loc.al 
Government in this behalf. In this Rtate of things T 
am inclined to the view, tliough not without liesita'tion, 
that the District Judge is the proper nnthoi'ii.y to en
force the provision contained in section. 10 of A(d: XFJ I 
of 1923. For these reasons I concur with my lea.rned 
brother in dismissing this revision.

Before Mr. Justice Pullan and Mr. 'Justice NiatnaUullah. 
JanS. 8. ( P la t n t ip f )  «. D EBI BIN (Bbpendant'),.!

Bundelkhand. Alienation of Land Act {TiOcM Act I I  of 1903), 
sections 6, 9 and 16-—Simple mortgag'e by member of 
agncultuTal tribe in favour of another such member—  
Mio^tgagee’ s siiiit 'dtpposed of, before Amending Aef, 
toithout any relief— Bundelkh'and Alienation of ’Land 
(Amendment) Act {Local 'Act VIL of 19Q9)— Whether 
retrospecti'De eff'eGt~“  D ecree” — Pinal adjustment of 
suit iDitliout formal decree being dmwn up.
'A member o f  an agricultural tribe, within the raeaniug 

o f  the Biindelkhand Alienation of Land Act, made a simple
*Civil .Hevision No. 17 of 1931. ~
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