
1931 the litigation. In tlie absence of any express direction'
T aohkma”  in the decree, it must be held that the receiver was in: 

the first instance personally liable for the costs.
We accordingly allow this appeal witli, costs and 

setting aside the order of the court below allow (luv 
decree-holder’ s application for the execution oi the 
decree for costs against Lala Ganeslri Lai personally. 
As Lala Ganeshi Lai is dead, the decree will be execu
table against the assets of the deceased in the bands of 
the heirs, if any.

APPELLATE CIVIL.
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Before Justice Sir Shall MiHumimnd Sulaiman and Mr, 
Justice Young.

ASIA BIBI (Deceee-holdbr) v . MALIIv AZIZ AHM!/VD-
December, OTHl^RS (J'ttDCMKNT-DRBTOKiS').*

17.
Cv'inl Procedure Code, order XXI ,  ride 16, proviso— Decree- 

under order X X X I V , rule 6, against heirs of mortgogor-— 
Decree-holder with others inheriting the estate of ar 
deceased jiidgment-dehtor— Eight to execute the dccrec 
not extinguished therGhy— Merger.
The pro-vif3o to order X X I, rule 16, of tlie Civil Procedure 

Code applies to the case where a decree for the payment; of 
money which is passed against two or more persons who arc 
jointly and severally liable to pay tlie amount is transferred' 
to one of them. In such a case the person who acquires thev 

'decree becomes entitled to execute the whole decree and is. 
also liable to pay the whole decree jointly with liis co-jndginent- 
'debtors. In such an event, there being complete merger of 
co-exteusive rights and liabilities, the execution cannot proceed 
against the other judgment-debtors. But the proviso does not 
apply to the converse case where the joint and personal liability 
of oue of two or more judgment-debtors is not fastened upon 
the decree-holder, bnt the latter acquires either by private 
treaty or by operation of law a share in the estate of one of 
the judgment-debtors. In such an event there is no co- 
extensiveness of rights and liabilities, and therefore no merger; 
and at no time can the decree be said to have been transferred' 
to a person who is one of two or more persons against whom

='=Mrst Appeal No. 318 of 1930, from a decree of MaliesJriwar Prasad, SviliOrdi- -
nate Jdge of Allahabad, dated the 20th of May, 1980.
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a decree for the payment of money exists. Accordingly, the 1951
right to execute the decree is not extinguished.

Semble, the proviso to order X X I, rule 16, cannot at 
all apply to a decree passed against the assets of a deceased " Ahmad. 
person in the hands of the defendants, as distinct from a decree 
against the persons of the judgment-debtors. The substitution 
of the expression, “ for the payment of money” , for the words 
"for money” , in the proviso in the new Code was intended to 
emphasise that the pw iso was confined to cases of personal 
decrees.

Messrs. P. L. Banerji and Mushtaq Ahmad, for 
the appellant.

Messrs. Ilaribans Sahai and Sri Narain Sahai, 
for the respondents.

SuLAiMAN and Y o u n g , JJ. ;— This is a decree- 
holder’s appeal arising out of an execution proceeding.
In 1901 Bhawani Prasad and others obtained a decree 
for sale on the basis of a mortgage deed against one 
Faqir Bux. The mortgaged properties were put up 
for sale from time to time, but they proved insufficient, 
to pay tli'0 whole decretal amount. Faqir Bux died 
during the pendency of these proceedings. In 1918- 
the decree-holders obtained a decree for  ̂money for th& 
balance of the amount under order XXXIV , rule 6,. 
against the heirs of Faqir Bux. The form of this,
decree was sligiitly defect îve, and we shall discuss
it later. This decree was transferred in 1925 to- 
Mst. Asia Bibi, the wife of Abdul Eauf, one of the 
heirs of Faqir Bux. It is not disputed that Asia Bibi 
was not a benaniidar for her husband, but had purchased 
this decree in her own right. She put the decree-
in execution against the heirs of Faqir Bux, includ
ing her husband Abdul Rauf . During the pendency 
of the execution proceedings Abdal Eauf died in 1929, 
and she became one of his six heirs. The respondents 
jndgment-debtors then objected that owing to a merger- 
her right to execute the decree had become extinguished..



1931 The Subordinate Judge lieH tlmt under ordor
X X I, rule 16, the right of the decreedioider to executc 

M̂ imAziz decree against the other jiidgnTent-debtors had 
Ahmab. become extinguished and her remedy was only by way

of a separate suit for contribution.
# # # '35=

The principal question for consideration is whether 
the right to execute the decree has become extinguished 
by virtue of the provisions of order X XI, rule 16. 
The question whether the remedy of a decree-holder 
who acquires a part of tiie property of a judgment- 
debtor is by execution under section 4-7 of the Code 
of Civil Procedure or. by a separate suit for contribu
tion is really a matter of procedure, and not of any 
substantive law. Nor do we think that any question 
■of equity, apart from mere convenience, is involved. 
Where the rights of a decree-holder and the liability 
of a judgment-debtor become united in one and the 
saiQe person, there would obviously be merger. But 
the doctrine of complete merger involves the essential 
condition of the co-extensiveness of such rights and 
liabilities.

The provisQ to order X X I, rule 16, is in the f(blow
ing words : ‘ ‘Provided also that where a decree for
the payment of money against two or more persons 
has been transferred to one of them, it shall not be 
executed against the others.’ ’ That proviso applies 
to the case where a decree for the payment of money 
which is passed against two or more persons who are 
jointly and severally liable to pay the amount is trans
ferred to one of them. In such a case it is obvioti& 
that the person who acquires a decree becomes entitled 
to execute the whole decree and is also liable to pay ■ 
the whole decree jointly with his co-judgment-debtor s. 
In such an event, the execution cannot proceed against 
the latter. The provision does not apply to the con
verse case where the joint and personal liability of 
one of two or more judgment-debtors is not fastened
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on the decree-holder, but the latter acquires either 
by private treaty or operation of law a, share in the Asia bibi 
estate of one of the judgment-debtors. In such an 

'event there is no co-extensiveness of rights and iiabili- 
ties, and there can be no merger.

The court below bas relied in support of its jndg- 
■ment on certain observations contained in the judgment 
in the case of Banarsi Das v. Malianmi Kuai' (1). The 
passages quoted, if taken in their widest scope, might 
he considered to support this contention. But thiB 
question did not at all arise in tliat case, and the 
observations could at the most be treated as oHter 
dicta. In that case one of several joint judgment- 
debtors had acquired only a partial interest in the 
decree, and it was according]y held that there had been 
no extinguishment of the right to execute it. Thus, 
it was a case where the decree had been transferred 
to one of the judgment-debtors, and also where tlie 
whole decree had not been transferred. The present 
case is just the converse.

Mst. Asia Bibi was the deeree-holder entitled 
to recover the whole amount against the estate of 
Faqir Bux in the hands of his heirs, including her 
husband Abdul Bauf. When the decree was, trans
ferred to her she had no concern in the eyes of the law 
with any of the judgment-debtors. The subsequent 
death of Abdul Rauf only made her inherit a part o f 
the share which Abdul Rauf had got in the assets 
‘Of Eaqir Bux. This inheritance did not make her 
j-ointly and personally liable for the payment of tlie 
whole decree which she held. We are accordingly of 
opinion that her right to execute the decree was- not 
^extinguished simply because she became an heir to one 
of the heirs of |he original judgment-'debtor. But 
inasmuch as part of the assets of the original judg- 
mfent-debtor became vested in her by operation of law,

'•she was bound to give credit for a proportionate
(1) (1882) I. L. S All. 27.
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amount of the decree, and accordingly the amount had
AsiiBnii to be reduced 2̂ '̂ o tanto.V.

There is another aspect of tlie caBC whicii alsO' 
might strengthen the position of the appellant. The' 
decree under order XX.XIV, rnle 6, was passed, not 
against Taqir Bux, tlio original mortgagor, liiinselJ:', 
but against his heirs. In the application for the 
preparation of the decree the prayer was for a decree 
against the assets of the deceased Faqir Bux in the 
hands of his heirs, which were speciiied. Tl\e conrt, 
ordered that the application be allowed with costs and 
a personal decree be passed as prayed. The decree 
was, however, drawn up on a printed form which is 
generally applicable to original mortgag'oi's  ̂ who are' 
alive, and did not in the operative portion. o(: it 
expressly state that the amount was to be realised out 
of the assets in their hands. It may further bev 
mentioned that later on, on the 6th of September, 1929,, 
the execution court directed that tlie decree should be, 
executed by the sale of the entire assets of li’ac[ir Bux, 
and not of shares in the hands of his individual lieirt̂ ..

If the decree were to be treated as a decree': 
against the assets of Faqir Bux in the hands of lii&. 
heirs, then it would be obvious that these heirs were' 
not jointly and personally liable to pay the amount. 
Their liability would be limited to the extent of the- 
assets, if any, which they received. The case -would' 
then he analogous to a mortgage decree for sale of 
mortgaged property, in which no personal liability 
was involved. The substitution of the expressic® 
‘ 'for the payment of money” , for *fche words “ fo r  
money”  in the proviso in the new Code was intended 
to emphasise that the proviso was confitted to cases o f 
personal decrees. This proviso would, therefore, not 
apply to the facts of this case. We, however, do not 
consider it necessary to decide whether the form iii' 
which the decree was actually prepared, even thous:l>)



wrong, was one of a personal decree against tlie heirs 
of Faqir Bux. asiaBiei

There was a second death, namely, that of Abdiil MalikAzk.; 
Bauf, and even if there had been a personal decree 
against Abdnl Eauf, that personal liability has not 
devolved on his wife, Mst. Asia Bibi. Therefore 
Mst. /A'sia Bibi can execute her decree in spite of 
the fact that she has become an heir to the estate of 
Abdul Rauf, and will take her legal share in it, sub
ject to any liability which had previously existed.

On the question whether the proviso can at all 
apply to a decree against an estate, as distinct from a 
decree against the persons of the judgment-debtors, 
there has been a conflict of opinion between the Bom
bay and the Madras High Courts. In the case of Pana- 
chand Pomaji Bdanvadi v. Sundrahai (1) the Bombay 
High Court, in a case which arose iinder the corres
ponding section 232 of the old Code, held that the 
proviso applied only where in the decree there was a 
distinct order upon the defendants personally to pay 
the money. In the case of Sadagopa Aiycnga?  ̂ v. Sel- 
hmmal (2) the Madras High Court appears to have- 
doubted the Bombay ruling. But according to the 
facts as stated in the reported judgment, the decree in 
that case was one for the payment of money against 
the first defendant and three others, and the first defen
dant was directed by the decree to pay the amount out- 
of his family property. It was thought that this 
direction did not make the decree any the less a decree- 
for the payment of the money against him. I f  the- 
decree was primarily one for payment of money against 
the four defendants, the judgment was perfectly cor
rect. The case of Muhammad AM.ul Kadir 
Kadir Marakayar (3) is a single Judge decision; which - 
certainly supports the respondents.; Ire that case the- 
decree had been assigned in 1919, and later on the-

(1) (1907) I. L. R. 31 Bora., 308. (2) (1923) 72 Indian Cases, 861.
(3> (1926) 98 Indian. Case^, 26. , -
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1931 assignee of tlie decree becaiue one of tlie licira of the 
AsiABna defendant No. 1. Tlie objection oi: tlit̂  otlior det'en- 
MamkA/.iz dants tliat the decree had ceasccl to be exi'tviittililc wiiB 

allowed, and the observations made in l)(marm: IJas’ s 
case (1) were relied upon. But this case .‘.ippoivrs to have 

been distinguished by a, IJivision Bencli of the same High 
Court in the case of Subrainaimi)t, Cholly v, Kasi 
ty (2), The judgment does not inake it quite clear on 
what basis the single Judge’s decision was really dis
tinguished. We have already poinh'd oiiî  tliat there, 
too, the assignee of tlie decrce-holdor ha,d become an 
heir to tlie estate of one of the defendiuits long after 
the assignment in his favour. P̂he fact, however, 
remains that a Division Bench of tlie sa,me H igh Court 
came to the conclusion tlxat wiiere tlie |)hiiiil.ij:i had 
obtained a money decree against his father, who Ivad 
also a grandson, and tlie father died during the attach
ment of his propertj^, the plaintii:! becoming one 
■of his heirs, he was nevertheless entitled to execute 
the decree against the half share of the liouse in the 
occupation of the grandson. The fact tliat the decree- 
holder had become entitled to a half share in tlie pro
perty of the jndgment-debtor which liad been attached 
did not, in the opinion of the learned Judges, make 
the proviso applicable to that case.

We are clearly of opinion tliat the proviso cannot 
•apply to a case where the decree-holder by inheritance 
acquires an interest in the estate of one of the Judg- 
ment-debtors. In such a case, at no time the decree 
can be said to have been transferred to a person who 
is one of two or more persons against whom a, dccree 
for the payment of money exists.

. ^  =5̂= * * #
We accordingly allow this appeal, and send the 

‘Case back to the court below for disposal in the light 
of  the observations made by xis. The appell,,a,nt will 
liave the costs of this appeal from the respondents.

0) (1882) T. L. R., 5 AIL. 27, (2) A.T.R., 1927 Mad., 937,
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