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exercise of their duties. For these reasons I accept
this reference and I sct aside the order of acquittal
of the Magistrate and I direcs that the accused shall
be vetried by a Magisirate having jurisdiction. The
record will be sent to the District Magistrate for
directions for retrial.

REVISIONAL CIVIL.

Defore Mr. Justice Pullan.

RAGHUNANDAN CHAUBE (DrrENDaNT) 2. BHUWAL
TEWARI (PLAINTIFE).*®

Civil Procedure Code, order IX, rule 13—Ex parte decree—
Deeree dealt with by appellate court—dApplication  for
sctting aside the ex parte decree—Whether trial court
can entertuin it—Limitation Act (IX of 1908), section

hich application for

similor relief was being prosecuted in another court—

Cwil Procedure Code, order X LT, rule 21.

Where a decree specified the liability of each of the de-
fencdonts and was e parie as against one of them, and aun
appeal by the other defendants, relating to their own specific
liability, was dismissed, and the absentee defendant was
impleaded in the appeal but was not served with notice,
it was held that there was still a subsisting decree against
Lim in the trial court and his application for setting aside the
ex parte decree lay rightly to that conrt and not the appellate
court.

Held, also, that section 14 of the Limitation Act applied
in express terms to applications, and the time during which
the defendant had been prosecuting the application in the
lower court for setting aside the ex parte decree should be
excluded in computing the limitation for an applieation by
him to the appellate court to rehear the appeal decided by it
ez parte from that decvee.

Messvs. N. P. Asthana, B. N. Sahai and Shankar
Sahai Verma, for the q.pphcant ‘ ‘

Mr. 4. P. Pandey, for the opposite p‘umes
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Purian, J.:—The circumstances which give rise

— to this appeal and this application in revision are as

follows. Ou the 25th of April, 1927, the Munsif of
Deoria passed o decree against certain persons in g suib
for contribution based on a wortgage. [n the decree
the liability of ecach defendant was specified. The
decree as against Raghunandan Chanbe was e parte.
The other defendants appealed against the decision,
and their appeal was dismissed by the Additional
Subordinate Judge on the Sth of January, 1928. In
that appeal Raghunandan Chaube was made a party,
but it hag been found definitely by the court helow that
he was not served with any notice. The plaintiff applied
for a finul decree on the 6th of June 1928, and Ragho-
nandan Chaube applied on the 26th of Octoher, 1928,
in the court of the Munsgif of Deovia to get the
ear purte decree of the Munsif’s court set aside. The
Munsif dismissed she application on the ground that
no such application could be entervtained by him.  Tlis
decigion is dated the 5th of Mareh, 1929, On {he Sih
of  April, 1929, Raghunandan Chaube appenled
againsg this decision to the Additional Subovdinale
Judge, and on the same day he put in an apphieation
in the Subordinate Judwoe’s court for vebearing the
appeal against the original decision of the Mumsif.
The learned Additional Subordinate Judge diswissed
the application on the ground that it was made too Iate,
and he dismissed the appeal on the ground that the
decision of the Munsif was correct.  The position i,
therefore, that this Raghunandan Chaube has never
obtained any decigion as to whether he had notice of the
sult which was decreed against him ex parie.  Both
courts have dismissed his claim to be heard, on a tech-
nical ground.

I shall deal first with the application in vevision.
The view taken by both the courts below is that. as
there had heen an appeal against the e petrte decree,
the only cowrt which conld take action in the matier
was the appellate court.  For this general proposition
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there is authority both of this High Court and of the
other High Courts. But all the cases which are
directly in point are those in which there has been a
joint decree and where an appeal by one of those
persons against whom the decree has been passed is in
substance an appeal for all. In making this appli-
cation in the court of the Munsif Raghunandan Chaube
relicd upon a decision of the Calcutta High Court in

the case of Brij Lal Singh v. Chowdhry Maladeo

Prasad (1). In that case a suit wags brought on
a mortgage and a decree was passed ex parte against
some of the mortgagors. In the decree only the share
of the absent defendants was ordered to be sold, but
the contesting defendants were made personally liable
for the unsatisfied balance of the mortgage debt.
Against this part of the decision the plaintiff appealed,
and the contesting defendants made cross-objections.
In the appeal the absent defendants were impleaded,
yet the Caleutta High Court held that as no relief was
claimed in the appeal against the absent defendants,
there was still a subsisting ex parie decree against
them over which the Subordinate Judge who was the
trial court had control, and he had jurisdiction to en-
tertain an application by the absent defendants to set
aside the decree. Tt has not been shown to me that
this ruling has ever been dissented from by the
Allahabad High Court. Tt wag considered by a Bench
of this Court in Gajraj Mati Tihwarin v. Swami Nath
Rai (2) and it was followed in so far as was necessary
for the purpose of that case, namely to decide that
persong who are not made parties to an appeal arc not
precluded from.applying for setting aside the ex parte
decrec against them. It appears to me that the
present case more nearly resembles the case of Brij Lal
Stngh v. Chowdhry Mahadeo Prasad (1) than any of
the other cases which have been cited. The appeal

(1):(1911) 17 C.W.N., 133. (2)(1916) TL.L.R., 39 AL, 13.

1931

RaeHU-
NANDAN
CHATEBE
AN
Buuwan
TEWARI,



1931

RacrU-
NANDAN
CHAUBE
v,
Browan
TEWART.

426 THE INDIAN LAW REPORTS.  |[VOL. L1V.

preferred by the contesting defendants related only to
their own specific liability and had nothing to do with
the liability imposed by the trial court on the absent
defendant. Moreover, it is difficult to distinguish
between persons who ave not parties to an appeal and
persons who have been impleaded in the appeal bub
have never received any notice and are ighoralit of
the fact that any appeal has been preferred. Ay their
Lordships of the Calcutta High Court observed, “‘In
cases of this description we must look rather to the
substance than to the form of the proceeding.”  In ny
opinion, the appellate court never considered the case
of this person at all and was never asked to consider
his case; nor had he any opportunity of putting his
case before that court. I find, therefore, that there
was still a subsisting decree against this Raghunan-
dan Chaube in the court of the Munsif, and he was
acting rightly when he applied to that court rather
than the appellate court to have the decree against him
set aside.

On this view of the case, it follows almost inevii-
ably that the order of the Judge dismissing the appli-
cation for rchearing of the appenl in his own conrt is
crroneous.  The appellant can clearly tnke advantage
of section 14 of the Indian Limitation Act. Until the
very day on which the application was made he was
contesting a bora fide application in the court of the
Munsif for having his case reheard. T have been
referred to a single Judge decision of this Court in the
case of Gradre v. Brij Nandan Saran (1), in which the
learned Judge observed: ““The only section which
deals with the exclusion of the period during which
such a case is pending in another court ig seetion 14 of
the Limitation Act, buf that section does not apply to
applications.” I canmot accept this ohservation as
being a correet view of the law, as section 14, clause

(1) (1923) 21 AL.T., 205.
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(2) of the Limitation Act applies in set terms to appli-
cations. Possibly some error has crept into the report.
This was the case in the only other ruling on which the
learned counsel relied, which was a decision in Execu-
tion Second Appeal No. 1833 of 1925. The report in
the All India Law Reporter showed that the learned
Judge in that case also held that section 14 of the
Limitation Act did not apply to applications, but the
judgment was subsequently corrected.

An attempt has been made to support the Addi-
tional Subordinate Judge on the ground that the relief
claimed in the Munsif’s court was not the same as the
relief claimed in the appellate court. I cannot, how-
ever, see that there is any difference between the reliefs
claimed in the two courts. The applicant merely
wished to have his case heard on the merits, and this
is the praver which he made to both courts. In my
opinion, therefore, section 14 of the Indian Limitation
Act applies to this case, and the Additional Subordi-
nate Judge should not have dismissed the application
on the ground that it was made too late.

In the view which I have taken on the application,
it is clearly unnecessary for me to take any action in
the appeal except to express my opinion that the view
taken by the lower court was wrong. It is useless to
send the case back to the lower appellate court, as the
only order it would be able to pass would be one which
I can.myself pass on the application.

T allow the application in revision and direct the
learned Munsif of Deoria to rehear the application for
setting aside the ez parte decree passed by him on the
25th of April, 1927, on its merits. Costs both in the
appeal and in the application in revision will abide the
result.
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