
exercise of tlieir duties. ]?or tiiese reasons I accept .i9si
tliis reference and I set aside the order of acquittal ALi HusIa'
of tiie Magistrate and I direct tliat the accused shail 
be retried by a Magistrate having jurisdiction. The 
record will be sent lo the District Magistrate for 
directions for retrial.
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RE VISIONAL CIVIL.

Before M>'. Justice Pullan.

EAGIiUNANDAN CHAUBE (D efendantj 'y. B H U W A L
T B W A E I (Plaintot) ,"  -““s

Civil Procedure Code, order IX , rule 18— Ex parte decree—  
Decree dealt with by appellate court— Application for 
setting aside the ex parte decree— W hether trial court 
can entertain it— Limiiation A ct iJX of 1908)  ̂ section 
14(2)— Exclusion of time during ivhich ajjplication foT 
similar relief was being prosecuted in another court— : 
Civil Procedure Code, order XLT,  rule 21.

Where a decree specified the liability of each of the de
fendants and was ex parte as atgainst one of them, and an 
appeal by the other defendants, relating to their own specific 
liabilit_y, was dismissed, and the absentee defendant was 
impleaded in the appeal Imt was not served with notice, 
it was held that there was still a siil'isisting decree against 
him in the trial court and his application for setting aside the 
ex parte decree lay rightly to that court and not the appellate 
coni’t.

PI eld, also, that section 14 of the Ijimitation Act applied 
in express terms to applications, and the time during which 
the defendant had been prosecnting the apphcation in the 
lower conrt for setting aside the ex- p^ifte decree should be 
excluded in computing the limitation for an application by 
him to the appellate court to rehear the appeal decided by :i1? 
eT. parte from that decree.

Messrs. N, P, A'^fhaua, B. N. SnJiai and Slianhar 
Saliai Verma, for the fiipplicant. ' '

Mr. . P.: P.andey, -for tlie opposite parties.
* Civil !!S«c. 3S8 c f 19?].



1931 PuLLAN, J, :— The circimisliaiices -wliicli give rise
raghu- appeal and this application in revision are as
NAHDA5I follows. On the 25th. of April, I9‘i7, tlie Munaif oi
chato,e passed a decree against certain perBons in a suit
?ewam. for contribution based on a mortgage. In tlie decree 

the liability of each defendant was specified. The 
decree as against Raglmnandan Clianbe avsis eof parte. 
The otlier defendants appealed against tlie decision, 
and tlieir appeal was clismissed by the Additional 
Subordinate Judge on the 5th of January, 1928. In 
that a,ppeal Raghnnandan Chaiibe was made a, ]:)ai:‘ty, 
but it has been found definitely by the court below that' 
lie was not served with any notice. Tlie plaintiff applied 
tor a fiu-'il decree on the 6th of (June 1928, and ll'iglni- 
uaiidan Chaube applied on the 26th of Octolic'r, 192R, 
in the court of the Mnnsif of Deoiia to get tlie 

])arte decree of the Mnnsif’ s court sot aside. Tlto 
Munsif dismissed the iipplication on the ground that 
no sueii application cuuld be enfcerfcnined l)y hiii). His 
decision is dated the 5tli of March, 1920. On the St'h 
of April, 1029, Rag’hunandan ChaifDe a.p])(’a1ed 
against this decision to the Aclditional Snliordinate 
Judge, and on the same dny lie ])irt in nn application 
in the Subordinafe Judge’ s court for rehearing tiie 
appeal against the original decision of the M'unsif, 
The learned Additional Subordinate Judge dismissed 
the application on tlie ground that it was in;uie too hitc', 
and he dismissed the appeal on the ground thsit the 
decision of the Munsif was correct. The position is, 
therefore, tha,t tliis Raghunandan Cliaube has never 
obtained any decision as to whether lie had notice of the 
suit which, was decreed against him m parte. Both 
courts have dismissed his claim to be.? Iienrd,' on ji tech
nical ground.

I  shall deal first with tlie application in revision. 
The view taken by both the courts below is tliat. 
there hnd been an ajipeal against the pmi(‘ decrc'C, 
the only court which coidj take a:Ction in the matter 
was the appellate court. For this genenil |>ropoKifjoii
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tliere is authority both ol' this High Court and o f  the 1931
other High Courts. But ali the cases which are 
directly in point are those in which tĥ r̂e has been a 
joint decree and where an appeal by one of those 
persons against whom the decree has been passed is in tewari. 
substance an appeal for all. In making this apph- 
cation in the court of the Munsif Ragliunandan Chaube 
relied upon a decision of the Calcutta High Court in 
the case of Brij Lai Shigh v. Choivdhry Maliadeo 
Prasad (1). In that case a suit was brought on 
a mortgage and a decree was passed ew farie against 
some of the mortgagors. In the decree only the share 
of the. absent defendants was ordered to be sold, but 
the contesting defendants were made personally liable 
for the unsatisfied balance of tlie mortgage debt.
Against this part of the decision the plaintiff appealed, 
and the contesting defendants made cross-objections.
In the appeal the absent defendants were impleaded, 
yet the Calcutta High Conrt held that as no relief was 
claimed in the appeal against the absent defendants, 
tliere was still a subsisting ex parte decree against 
them over which the Subordinate Judge who was the 
trial court had control,, and he had jurisdiction to en
tertain an application by the absent defendants to set 
aside the decree. It has not been shown to m e  that 
this ruling has ever been dissented from by/the 
Allahabad High Court. It was consi,dered by a Bench 
of this Court in Gafraj Mail TuvaTin.Y. Swami Nath 
Rai (2) and it was followed in so far as was necessary 
for the purpose of that case, namely to decide that 
persons who are not made parties to an appeal are not 
prechided from applying for setting aside /parte
decree against them. It appears to me that the 
present case more nearly resembles the ease o f Brij Lai 
■Siuffh V . Choivdhry Mahadeo Ft(isad.- (1) than any of 
the other cases ■which have been oited. The appeal

(1 ] (191.1) 17 O .W .N ., 133. (2 ) (1916 ) L L .R ., 39 AIL, 13.
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1931 preferred by tlie contesting defendants related only to 
tiieir own specific liability and liad notliing to do witli 
the liability imposed by the trial court on the absent

_  defendant. Moreover, it is difficult to distinguish
tewaei. between persons who are not parties to an appeal and

persons who have been impleaded in the appeal but
have never received any notice and are ignoi’ant of 
the fact that any appeal has been preferred. As their 
Lordships of the Calcutta High Court observed, 'I'n  
cases of this description we must look rather to the 
substance than to the form of tlie proceeding'/’ In :my 
opinion, the appellate court never considered the case 
of this person at all and was never asked to consider 
his case; nor had he any opportunity of putting his 
case before that court. I find, therefore, that there 
was still a subsisting decree against this Ragininan- 
dan Chaube in the court of the Munsif, and he was 
acting rightly when he applied to that court ratlier 
than the appella te court to have the decree a-gainst him 
set aside.

On this view of the case, it follows almost inevit
ably that the order of tlie Judge dismissing tlie appli
cation for rehearing of the appeal in Ids own court is 
erroneous. The appellant can clearly take advjxntagc 
of section 14 of the Indian Limitation Act. Until the 
very day on which the application was made lie was 
contesting a liona fide application in the court of the 
Munsif for liaving his case reheard. I have been 
referred to a single Judge decision of this Court in the 
case of Gadre v. Brij Nandan Saran (1), in wlrich, tlie 
learned Judge observed : ‘ The only section vvdiich
deals wi'th. the exclusion of the period chiring whieli 
such a case is pending in another court is sf'ction 14 o f 
the Limitation Act, but that, section does not apply to 
applicatl(Ons.”  I cannot accept this observa'tion .as 
being a correct view of the law, as section 14;, clause

(T) {1923)2IA .L .L , 205.
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(2) of the Limitation Act applies in set terms to appli- 
cations. Possibly some error has crept into the report. Raghtt-
This was the case in the only other ruling on which the 
learned counsel relied, which was a decisioii in Execu- bhwax.
tion Second Appeal No. 1833 of 11)25'. The report in 
the All India Law Reporter showed that the learned 
Judge in that case also held that section 14 of the 
Limitation Act did not apply to applications, but the 
judgment was subsequently corrected.

An attempt has been made to support the Addi
tional Subordinate Judge on the ground that the relief 
claimed in the Munsif’s court was not the same as the 
relief claimed in the appellate court. I  cannot, how
ever, see that there, is any difference between the reliefs 
claimed in the two courts. The applicant merely 
wished to have his case heard on the merits, and this 
is the prayer which he made to both courts. In my 
opinion, therefore, section 14 of the Indian Limitation 
Act applies to this case, and the Additional Subordi
nate Judge should not have dismissed the application 
on the ground that it was made too late.

In the view which I have taken on the application, 
it is clearly unnecessary for me to take any action in 
the appeal except to express my opinion that the view 
taken by the lower court was wrong. It is useless to 
send the case back to the lower appellate court, as thê  
only order it would be able to pass would be one which 
I  ean ;|.myself pass on the application.

I allow the application in revision and direct the 
learned Munsif of Deoria to rehear the application for 
setting aside the parte decree passed by him on the 
25th o f April, 1927, on its merits. Costs both in the 
appeal and in tbe application in revisiion will' abide &

/ 'result:
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