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sol wcLit .into doiti’ilt-i of the case aiicl pointed out tim.t 
it W i is  a, ca^e wii.er(5 the coniplaiiiant stated that he had 
Howed, a ccrtaiii crop as a, tenant; and tlie accused as 
zaniindars iiad uprooted that crop by foi'ce and tiaken 
it away. The two Magistrates who acqnittiMi tiio 
accused considered that it was not Katistactorily pi'ovi'd 
tha,t the complainant sov̂ ed tlie crop oi- tiuit iiie a.C(‘iis(,M.i 
uprooted it. If tiie complaiuiiot succĉ eded in proving 
his case the compliiinant would probal.)ly rcoeive 
coinpensation from the accused and thei-efore the 
mattei* woidd be one of in:i})ortaiico to him. (Tndcr 
th.esB cii'curastaiices I consider that this o:rdc‘r of 
acqirifctal shouki be set aside, ;ind I accoi'dingiy set it 
â sidc and direct thiit the cas(' be T’cti'ied according tô
hiiW.

1931
Due.mbar,

8.

Before Mr. Justice Bennet.

ALI HUSAIN AND A-NOTHER t). LA,CH;HMI NARAIN  
MA.HAJAN AND OTHERS.'''

Gnminal Procedure Code, sections 243, 244.— Pica of accused: 
that acts alleged constituted no offence— Duty of 
Magistrate to take the evidence for the prosecution—  
Provincial Insolvency Act (V  of 1920), mxtions '28(2) 
and 31— Protection from arrest upon adjudication order—  
Criminal Procedure Code, section 430;— 'Rcvif^ion from 
acquittal—  Discretion.

Section 28(2) of the Provincial Insolvency Act, 1920, does- 
not operate as any protection from arrest of a judgment"del)tor 
who has been adjudicated an insolvent. Snch protection is' 
dealt-with by section 31, under which a. specific protection 
order has to be passed.

Upon the arrest of an insolvent in execution of a decree 
he obstructed the process server by refusing to ncconipaiiy 
the latter. At Ms trial for an offence under section 186 of the 
Indian Penal Code the acciiKsed pleaded that the acts atle '̂cd 
forn êd no ofFence. Thereupon the Magistrate did not talce 
the evidence of any of the prosecution witnessevs hut proceeded 
to decide upon the aronment of liw that by virtue of scc-iion
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2S (2) of the Provincial Iiisoivfiucy Act a,n insolveiit could not 1931 

be lawfully arrested in execution of a decree, and laccoi’dingiy jj-""
acquitted the .accused. It was held, in revision, that the 
language of section ‘244 of the Criminal Procedure Code was 
coniputeoiy and tlie Magistrate was boiind l)y its provisions M a h a j a n . 

to proceed to take the evidence for tlie prosecution; the triai 
was, therefore, illegal. Also, the acquittal was based on a 
wrong view of law. As the case from its nature, of some 

public importance, it wais a fit case in which the High Court 
should, in the exercise of its discretion, interfere and order a 
retrial.

Mr. S. N. Verm,â  for the applicants.
Mr. G. S. Pathah, for the opposite party.
B e n n e t , J .  :— This is a reference by the learned 

Sessions Judge of Farrukhabad of an acquittal by a 
Magistrate of five persons who were charged under 
section 186 of tlie Indian Penal Code. The complaint 
was made by the Snbordiiiate Judge. The Magistrate 
recorded no evidence but lie made an order on the 8th 
of August, 1931, setting forth the facts of the case and 
stating that the contention on behalf of the defence 
was an argument of law. The facts set forth were 
as follows : ' ‘The said Lachhmi Narain has been
declared an insolvent on the 14th of September, 1927.
In execution proceeding the request was to arrest 
Lachhmi Narain, Lachhmi Narain was arrested on 
the 4th of June, 1931. On the 5th of June, 1931,
Lacliluni Narain was put up before the court which had 
ordeT 'ed  the arrest. The court ordered a peon to take 
Lachhmi Narain to the latter’ s house and realise the 
decretal amount. The peon took Lachhmi Narain to 
Lis (Lachhmi Narain’s) house. Lachhmi Narain 
while going' to his house got into the shop of Lalman 
and refused to accompany tlie process server, The 
accused obstructed the process server doing his duty of 
taking Lnchhm,i Narain to court."’ Now the offence 
of section 186 of the Indian Penal Code was a summons 
case and the procedure of the Magistrate should have
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.been governed by chapter X X  of the Code of Criminal 
Aw Husain Procedure. The accused had appeared on this date 

and under section 242. the Magistrate should have 
stated the substance of the accusation to the accused 
and asked if they had any cause to show why they 
should not be convicted . Under section 243 if tlie 
accused admitted the offence they might have been 
convicted; but that is not the case here. The accused 
pleaded that the acts alleged formed no offence. Tlie 
duty of the Magistrate therefore la,y under section 244 
to hear all the evidence in support o f the prosecution. 
The language is compulsory and says : “ Tbe Magis
trate sha,ll . . . .  take all such tvvidence a,a may be 
produced in support of the prosecution.”  There were 
eleven witnesses named in. the complaint and it Avas tlie 
duty of the Magistrate to take the evidence of these 
eleven witnesses. The Magistrate did not take the 
evidence of any of these witnesses apparently, as the 
order sheet is silent on this point, but the Magistrate 
proceeded to write an order ending with the w ords: 
“ I therefore discharge the accused, this being a 
summons case.”  Later the Magistrate altered the word 
‘ ‘discharge”  to “ acquit” . Learned counsel for the 
accused cannot point to any section of the Code under 
which the procedure of the Magistrate could be justifi
ed. There was therefore no trial at all before the 
Magistrate. The learned Sessions Judge has not made 
the reference on account of this defect in procedure but 
because he considers that the legal reasons given by 
the Magistrate are incorrect. The Magistrate relied 
on the following rulings of other High Courts: 
Solayappa Naielmr y. Shiinmugasundamm Pillai (1), 
PoHap SingJi Pardhan Singh v. Bhai Mewa Singh 
Jodha Singh (2) nnd Tan SeiJc Ke v. G. A. M. T. 'Firm
(3). These rulings lay down that under section 28(2)

(P A.LB., 1926 Mad., 510. (2) A.T.B.. 1928 Lah., 25R'.
(3) A.LR., 1928 Rang , i09.



of the Provincial Insolvency Act, Act V  of 1920, a ere- wsi 
ditor is barred from applying' in execiitioii for the arrest AmEusain 
of a jiidgnient-debtor against whom an order of adjudi- laohhmi 
cation is passed. A  contrary view has been taken in 
MaJuiraj Hari Ram v. Sri Krishan Ra7n (I) by a i^eiicli 
of this Court which has held that section 28 does not 
operate as any protection from arrest of a judgment- 
debtor who has been adjudicated an insolvent. There 
is also a similar ruling in Mahomed Roshan v. Gulam 
Mohiddin (2). The ruling of a Bench of this Court is 
binding on a single Judge, and therefore I am bound 
to follow it. Learned counsel has however addressed 
me on the strength of various rulings with the request 
that for the reasons given in those rulings I should 
ask that this question should be referred to a Full 
Bench. I find myself unable to see any merit 
in the rulings to which counsel refers, and they 
seem to me to be singularly devoid of reasons for 
what they state. In Hit Narayan Singh v. Brij 
Naiulan Singh (3) there is a mere statement that the 
latter part o f section 28(2) of the Provincial Insol
vency Act would refer to the person. This is what 
it is required to prove, and merely stating a proposi
tion is not the same as adducing reasons for that 
proposition. Alamelu Ammal v. Vsnkatarama Iyer
(4), a single Judge ruling, made no reference at all to 
section 31 of the Provincial Insolvency Act, which deals 
witli the question of the freedom from arrest, and again 
there is a mere assumption that section 28 will be a bar.
Ecmvara Iyer v. Gomdarajidn Naidu (5) deals with 
the Presidency Towns Act and not with the Provincial 
Insolvency Act and again there is an absence of 
reasons for the conclusion, even if we assume that 
the language of the various sections in the Presidency 
Towns Act is similar. Part of the reasoning is based

(]) (T02C) I.L .R ., 40 All., 201, (2) A .L R .. 1929 Bom., 135.
(3) (1930) L L .R ., 10 Pat., 422. (4) (1927) 50 Mad., 077,

(.5) (1916) I.L .R ., 39 Mad., 6S9.
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1931 on ' ŝectioIl 41 of tlie old Act”  and that does not- 
ali Husain appear to refer to any of the Provincial Insolvency

L a c h h m i A c t s .

m™jan  ̂ briefly set forth the reasons wliich loa-d 
Die to conclude that the ruling of tliis Court rc'portcd 
in Maharaj Hari Ram v. Sri Krishan Ram (1) is correct,, 
and a ruling from which I see no reason to differ. In 
the former Act, the Provincial Insolvency Act III  of 
1907, there was a paragraph in section 16(2) Avhicli ran 
as follows : “ On the making of an order of adjndi-
cation . . . .  no creditor to whom the insolvt'ivt 
is indebted in respect of any debt payable under this 
Act shall, during the pendency of the insolvency 
proceedings, liavc a.ny remedy against the property 
or person of the insolvent in respect of the debt 
or commence any suit or other legal proceeding exce|)t 
with the leave of the court and on such terms as the- 
court may impose” . Now section 28 (2) of the
Provincial Insolvency Act, V  of 1920, reproduces these- 
provisions with an important difference. In place 
of the words ‘ 'no creditor . . . .  Kshall have any 
remedy against the property or person of tlie insolvent”  
we now have the phrase “ no creditor shall have 
any remedy against the property of the insolvent” . 
The difference is that the two words ‘ ‘or person” ' 
have now been omitted. Learned counsel for thê  
accused admits that under Act I I I  of 1907 it wa,s 
these words, “ or person” , which prevented a creditor 
from applying to an execution court for process o f 
arrest against a judgment-debtor when his judgment- 
debtor had been adjudicated an insolvent. It would' 
follow therefore that if this is provided by tbat part 
of section 16 of Act III  of 1907, the remaining words 
which are separated by the conjunction “ or” , that is 
“ or commence any suit or other legal proceeding” , are 
not the words under which a creditor was preveutecl 
from applying for arrest of his judginent-debtor.

(1) (1 9 2 6 ) I .L .R .,  4 9 i M l .,2 0 L



Ni)w in the present Act (Act V  of 1920) the words 
“ or person”  no longer exist, but the ruhngs on which AiiHuaAw 
learned counsel for the accused relies assume that the LAcnraMi 
words “ or other legal proceedings”  are words which 
now bar a creditor from applying for execution by 

airest of his judginent-debtor. It is fco me a very 
strange method of construction to hold that the ques
tion of freedom from arrest could come luider one part 
of the paragraph in Act I I I  of 1907 and, when that 
part is omitted in Act V of 1920, that the same provi
sion should be held to exist under another and separate 
part of that paragraph. It appears to me that the 
courts have gone out of their way to hunt about in 
various parts of this paragraph and have seized on 
any plirase which tliey think can give shelter to the 
provision in question. I consider that this method of 
construction, of changing the meaning of words from 
one Act to another Act, and of holding that in one 
Act tliey bear one meaning and in another Act the- 
same words bear another meaning, is a method which 
is radically unsound.

There is another reason as to why the ruling of 
this Court is sound. In the present Provincial 
Insolvency Act there is a new section introduced, 
section 31, which provides for an insolvent applying 
for a protection order to the insolvency court.' The 
language used is that the court “ may make such an. 
order on application”  and that the order may ‘ ‘apply 
to any or all of the debts as the court thinks fit” .
Tliere is therefore a discretion granted to the court 
either \o make such an order or make a limited order 
or not to make a protection order at all. It is no 
longer a matter of right for a judgment-debtor 
to apply in insolvency and ipso facto absolved from 
liability to arrest. It appears clear to me that 
the words ‘ 'or person”  were deliberately, taken 
out of the present section 28 by the legislature,
■because provision \vas made in section 31 ior
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1931- dealing with this particular matter of how far 
ali htjZS  insolvency proceedings bar the arrest of a jndgmeiit-
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V.l ĉmmi debtor. When we .find that in the new Act certain
mIhajSt. changes have been made in the old Act by the

omission of a provision dealing with a certain 
matter and the introduction of new provisions deal
ing with that matter, the natural conclusion should be 
that the new provisions are intended to deal' solely 
with that matter and tliat the courts should look” for 
guidance to these :new provisions and not attempt to 
read provisions into general words in, other parts of 
the Act. I note that the rulings on which learned 
counsel for accused relies do not in general deal wilih 
this point of view. For these reasons I consider that 
in the present case the Jndgment-debtor was not 
barred from being arrested in execution and the
action of the learned Subordinate Judge in issuing a 
warrant of arrest was perfectly legal and tlie warrant 
was a perfectly legal warrant. The persons who 
were carrying out that warrant would be protected by 
section 186 of the Indian Penal Code. Tlio Magis
trate therefore was not only wrong in his |)rocedrire 
but he was wrong in his substantive law. Having- 
been wrong on both points, it appears to me that his 
proceeding was an absolute miscarriage of justice.

Further argument has been made as to whether 
the ca-se is not one in w'-hich this Conrt should exercise 
its discretion and interfere in revision. Learned 
counsel for the complainant has pointed ont that this 
Court has ordered a retrial wdiere there >vas an 
acquittal in Nand Ram v. Khazan (1) a,nd 'Musammat 
Nanhi Baku v. DlMinde (2). In the present case it 
appears to me that the trial is of some public impor
tance because it is a case of the execntion of a warrant 
by the civil court process servers, and it is necessary 
that such process servers should be supported in the

(1 ) (1921) 19 A .L .J ., 5S9. (2) (1 09) C A .I .J . ,  758.



exercise of tlieir duties. ]?or tiiese reasons I accept .i9si
tliis reference and I set aside the order of acquittal ALi HusIa'
of tiie Magistrate and I direct tliat the accused shail 
be retried by a Magistrate having jurisdiction. The 
record will be sent lo the District Magistrate for 
directions for retrial.
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Before M>'. Justice Pullan.

EAGIiUNANDAN CHAUBE (D efendantj 'y. B H U W A L
T B W A E I (Plaintot) ,"  -““s

Civil Procedure Code, order IX , rule 18— Ex parte decree—  
Decree dealt with by appellate court— Application for 
setting aside the ex parte decree— W hether trial court 
can entertain it— Limiiation A ct iJX of 1908)  ̂ section 
14(2)— Exclusion of time during ivhich ajjplication foT 
similar relief was being prosecuted in another court— : 
Civil Procedure Code, order XLT,  rule 21.

Where a decree specified the liability of each of the de
fendants and was ex parte as atgainst one of them, and an 
appeal by the other defendants, relating to their own specific 
liabilit_y, was dismissed, and the absentee defendant was 
impleaded in the appeal Imt was not served with notice, 
it was held that there was still a siil'isisting decree against 
him in the trial court and his application for setting aside the 
ex parte decree lay rightly to that court and not the appellate 
coni’t.

PI eld, also, that section 14 of the Ijimitation Act applied 
in express terms to applications, and the time during which 
the defendant had been prosecnting the apphcation in the 
lower conrt for setting aside the ex- p^ifte decree should be 
excluded in computing the limitation for an application by 
him to the appellate court to rehear the appeal decided by :i1? 
eT. parte from that decree.

Messrs. N, P, A'^fhaua, B. N. SnJiai and Slianhar 
Saliai Verma, for the fiipplicant. ' '

Mr. . P.: P.andey, -for tlie opposite parties.
* Civil !!S«c. 3S8 c f 19?].


