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" REVISIONAL CRIMINAL.

Defore My, Justice Bennet.
EMPEROR ». SIKHDAR.*

Arms Act (XI of 1878), section 19 ()—Gun found in the
house of a joint Hindu family—DPresumption of posses-
sion agamst all the adult male members—Exclusive pos-
session of the member prosccuted nol necessary.

In section 19(f) of the Arms Act the words used are not
‘‘exclusive possession’’, but merely ‘‘has in hig possession
or under his control any arms’’. The finding of an unlicens-
ed gun in the house of a joint Hindu family would raise
a presumption against all the adult male members who live
in that house that the gun was in their possession and
control, and they might one and all be tried on that charge.
Under such circumstances it would he for these persons
to show that they were not in possession of the gun in ques-
tion. Tt was not necessary to prove that the gun was in the
exclusive possession of any particular member who was
being prosecuted.

The applicant was not represented.

The Assistant Government Advocate (Dr. M.
Wali-ullah), for the Crown.

Benner, J.:—This is a reference by the learned
Sessions Judge of Fatehpur asking that the convie-
tion of one Sikhdar for illegal possession of a gun
without a license under section 19(f) of the Arms Act
should be set aside. The facts found by the learned
Sessions Judge are that the gun in question was found
in the house of this accused, but the recommendation
is made on the ground that not only the accused lives
in this house but some other members of the joint
family of which the accused is a member, and that the
accused is not the managing member. The joint family
in question consists of the father of the accused, who
appeared as a witness and denied that there was a gun
in the house, and he is an old man aged sixty, and he
stated that he cannot see distinctly. The Magistrate
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is apparently right in his conclusion that the father
would not have anything to do personally with this
gun. Of the two brothers of the accused one Purna
is said to live in another village called Nathkhera.
Another brother Jethwa apparently lives in the house
with the accused, and Jethwa is said to be older than
the accused. The learned Sessions Judge referred
to a ruling of this Court of the ycar 1893, Quecen-
Empress v. Sangam Lal (1), in which it was laid down
at page 131 that ““where it is sought to establish that
possession and control are with some members of the
family other than the managing member, there must
be good and clear evidence of the, fact before we can
in an Act of this kind arrive at such a conclusion.”
In the head note this vuling is made to say that there
must be good evidence Lhat such armsg are in the
cuelusive possession and control of the particular
member of the joint familv. Tt is to be noted that the
word “‘exclusive’ is not in the body of the ruling,
and there is no justification whatsocver for its appent-
ance in the head note. In section 19(7) of the Indian
Arms Act the words used are not exclusive possession
but merely “‘has in his possession or under his control
any arms’’.  If the doctrine of exclusive possession
held by the Sessions Judge on the strength of the
language of the head note in Queen-Ewmpress v. Sandaam
Lal (1) were correct, then it would be impossible to
convict two Hindu brothers, who were found possess-
ing a gun in their house, althongh the evidence might
e%abhsh that they were actually arrested 1)y the police
when they were both holding tlie gun in question,
Such a result would obviously make nonsense of section
19(f) of the Arms Act. I do mnot consider that a
Hindu is in any better position in this country than a
Muhammadan or an Indian Christian, and in no

country in the world is it laid down that the eriminal
law should he interpreted by the canons of civil law.

(1) (1893) L L. R., 15 AlL, 120,
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The evidence here shows that the accused is one of
the persons who live in that house, and the accused
is one of the adult male members of the family. The
finding of an unlicensed gun in the house would to
my mind raise a presumption against all the adult
male members that it was i their possession and con-
trol, and they might one and all be tried on that charge.
Under these circumstances I consider it would be for
these persons to show that they were not in possession
of the gun in question. It is open to the police to
prosecute one or all of the adult male members  for
an offence of this nature, and in the present case the
police selected Sikhdar for prosecution for the apparent
reason that they had information that Sikhdar had

been taking part in a dacoity, and they searched the-

house where he lived in that connection. I consider
that the conviction of Sikhdar on the evidence was
correct, and I rvefuse this reference. Let the papers
be returned. .

Lefore Mr. Justico Bennet,
RAM KHELAWAN 2. SHEO NANDAN anp oTHERS.™
Oriminal Procedure Code, scetions 3504 and 439—Bench
consisting of three Magistrales—One of them absent
during part of trial— -Tuvalidity—R evision from acquittal—

Discretion.

One cut of three members constituting a Bench of
Magistrates  was  absent during the examination-in-chief
of the witnesses for the complainant. This member along
with another cave a derision acquitting the accused, while
the decision of the third member was for conviction, so that the
accused was acquitted. Tt was held in revision at the
instance of the complainant that the order of acquittal was
invalid under section 350A of the Criminal Procedure Code
ag the Magistrates constituting the Bench had not been
present throughout the proceedings.

It was held, further, that although the Tioeal Govern-
ment might have appealed against the acquittal and did not,
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