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PRIVY COUNCIL.

PREM NARAIN (,DEFENDANT) v. RAM CHARA’\ AND

481 " A
November, OTHERS (PLAINTIFFS).
5. [On appeal from the Iigh Court at Allahabad. ]

Civil Pracedure Code, scction 93—Suit to administer public
trust—Suit outside Presidency towns—Previous sanction
of Local Government—=Statutory  requirement—DPrivy
(tfouncil practice—New point on appeal—Jurisdiction.
Upon the true construction of section 93 of the Code

of Civil Procedure, 1908. a suit cannot be maintained outside

the Presidency towns to administer a public trust of a charit-
able or religious nature, unless the T.ocal .Government has
given its previous sanction to the particular suit; it is not
sufficient that the plaintiffs had the sanction of the Officer ap-
pointed generally by the Tocal Government to exercise the

powers of the Advocate-General under sections 91 and 92.

As the previous sanction required by section 93 was vital
to the right to sue, the present appeal by the defendant was
allowed upon the ground that the section had not been com-
plied with, although that objection had not been taken in the
courts ir: India.

Observations in Gulzaeri Lal v. Collector of Etah (1931),
I. 7. R., 53 ALl 910; T, R., 58 T.A., 460, followed.

ArpraLl (No. 22 of 1930) by special leave from a
decree of the High Court (April 12,,1927) reversing
a decree of the District Judge of Aligarh- (March 15,
1924).

The respondents mst]tuted a suit praying for a
declaration that property described in the plaint as a
kunj dharamshala, together with four shops appurten-
ant therefo, constituted a public trust for religious
and charitable purposes, that the defendants should
be dismissed from being managers and frustees,
for a scheme of management to be drawn up and for
accounts. The respondents were two persons who
claimed to be interested in the property and three mem-
bers of the public. The institution of the suit was
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sanctioned by the Legal Remembrancer, who in 1912

had been appointed by the Local Government under
section 98 of the Code of Civil Procedure, 1908, to
exercise the powers conferred by sections 91 and 92
upon the Advocate-General.

The terms of section 93 are set out in the present
judgment; under section 92 a suit of the above nature
may be instituted with the sanction of the Advocate-
General.

The trial Judee held upon the evidence that ne
public trust existed and dismissed the suit.

Upon appeal the High Court (Mukerir and
AsaworTH, JJ.) made a decree declaring that the

property in suit, excepting a courtyard, was an endowed

property, ordering the removal of defendants 3 and 4
from possession of the property, and remitting the case
for the framing of a scheme of administration.

The High Court granted a certificate that the case
was a fit one for appeal to the Privy Council under
section 110 of the Code of Civil Procedure, but the
cerfificate was cancelled for failure to make the pres-
cribed deposit. The appellant thereupon avpplied to

the Judicial Committee and obtained special leave to
appeal.

1931. October. 30. E. B. Raikes, K. C.. and
Wallach, for the anpellant :  Under section 93 of the
Code of Civil Procedure the suit could not be maintain-
ed without the sanction of the Local Government. The
Tegal Remembrancer had heen appointed by the Loral
Government to exercise the powers of the Advoecain-
General under sections 91 and 92, but it is p.f_ovided
bv section 93 that the previons sanction of the Toacal
Government is to be a condition to the exercise of the

rowers. In Gulzari Lal v. 'C'oTlactn-7- of Etah (1) the
indoement of the Roard laid down that bv <ection 9%

M (1931 T.T.R.. 53 All., 910: L.R., 38 T.A., 460.
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there must be a previous sanction by the Local Govern-
ment to every suit of the present nature. The quesilion
arising in that case differed from that here, but the
construction of the section was material to the argu-
ment then under consideration. Although the present
objection was not raised in India the appellant is not
precluded from raising it before the Board, as it goes
to the jurisdiction in the suit.

[The respondents were called upon as to the above
point hefore the arguments upon the facts were pro-
ceeded with. ]

Hyam, with him Dunne, K. C., for the respond-
ents: By appointing in 1912 the Legal Remembrancer
to exercise the powers of the Advocate-General under
sections 91 and 92 the Local Government sanctioned the
exercise of those powers within its local jurisdiction.
Tt is difficult fo see how the Local Government could
sanction the exercise of the powers more clearly than
by appointing an Officer for the express purpose of
exercising them. One of the powers conferred by sec-
tion 92 upon the Advocate-General, and consequently
upon the Legal Remembrancer, was to sanction a suit
of this nature. His sanction to it was the sanction of
the Local Government. The observations in Gulzari
Lal v. Collector of Etah (1) were obiter, and, it is
respectfully submitted, proceeded upon a wrong con-
struction of seetion 93.  The practice in India has been
to treat the sanction of the Officer appointed as

sufficient. The question is of sufficient importance
for the consideration of a full Board.

[Lord TmaxxkrrroN : That might be a desirable
course if the present Board differed from the observa-
tions, hut not otherwise.]

November, 30. The judgment of their TLord-
ships was delivered by Sir Lawceror SANDERSON :—

This is an appeal, bv special leave, by Prem

Narain, a minor. throngh his mother Musammat
(1) (1931 TL.R., 53 AlL, 610; T.R., 58 L.A., 460.
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Chameli, against a decree of the High Court of
Judicature at Allahabad, dated the 12th of April,
1927, which varied a decree of the District Judge of
Aligarh, dated the 15th of March, 1924, and deerced
the major part of the plaintiffs’ clalm

The suit was brought in pursuance of the pro-
visions of section 92 of the Code of Civil Procedure
by five persons, who were alleged to have an interest
in certain property which was specified in the plaint
and which was stated to he endowed property and the
subject-matter of a trust created for public purposes of
a charitable or religious nature.

Prem Narain, the appellant, was the first of five
defendants.

The reliefs asked for in the plaint were as
follows : a declaration that the property was an
endowed property; that the defendants should be
dismissed from the managership and trusteeship
thereof; that a scheme for the management of the pro-
perty should be drawn up by the court; and that an

order for the rendering of accounts by the defendants
should be made.

The learned District Judge who tried thé suit

dismissed it on the ground that there was no public
trust.

The plaintiffs appealed to the High Court, which
allowed the appeal. The learned Judges held that the
property, with the exception of a specified portion, was
the subject of a public trust within the meaning of
section 92, and they made a decree that the defendants
1, 3 and 4 should be removed from the possession of
such property. A-direction was made that the case
should be sent back to the District Judge for the fram-

ing of a scheme of management of the property..
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The claim for accounts was disallowed. The ap-

pellant, Prem Narain, was directed to pay the plain-
tiffs” costs in the Appeal Court and in the lIower court
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From this decree the appellant, Prem Narain, .has
appealed.

The learned counsel who appeared for the ap-
pellant, in the first instance relied upon the grounds
referred to in the first and second reasons of the
appellant’s case, which relate to the competence of
the suit, and which are as follows :—

““(1) Because the plaintiffs were not entitled to
bring a suit under section 92 of the Code of Civil Pro-
cedure.

““(2) Because the previous sanction of the Local
Government had not been obtained authorized the
Legal Remembrancer to exercise the powers of an
‘Advocate-General in respect to this suit as provided
by section 93 of the Code of Civil Procedure.’’

This part of the case, therefore, was argued by
learned counsel on both sides, since it was obvious that
if the appellant were to.succeed on the above-mention-
ed point, it would not be necessary to consider the other
questions which arose in the appeal.

It may be stated at once that the above-mentioned
point was not taken by the appellant defendant until
the presentation of his case in this appeal.

It is true that the appellant defendant had pleaded
that the plaintiff had no right to maintain the suit
under section 92 of the Code of Civil Procedure for
certain reasons specified in the written statement.

But there is no doubt that, as already stated, the
point on which reliance is now placed, was not taken
in the written statement or in either of the courts in
India. It was alleged by the learned counsel for the
appellant defendant that it was in consequence of the
decision of this Board in Gulzari Lal v. Collector of
Etah (1) which was given on the 9th March, 1931,

(1) (1981) T.L.R., 53 AlL, 910; T.R., 58 T.A., 460.
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that the appellant defendant has raised the above-
mentioned contention.

The matter is vital to the question whether the
plaintiffs had the right to bring the suit, and therefore
the Board must consider and decide the point, even
though it was not raised in the Courts in India.

The facts which are relevant to this part of the
appeal are as follows :—

The property, which is the subject-matter of the
enit, is situated in the district of Etah, in the United
Provinces. In these provinces there is no Advocate-
General who could act under section 92 of the Code of
Civil Procedure. It appears, however, that on the
6th December, 1912. the Government of the United
Provinces appointed the Legal Remembrancer to
exercise the powers conferred on the Advocate-General
by sections 91 and 92 of the Code. The appointment
was in the following terms :—

“No. 1622/VII—447.—1In exercise of the powers
conferred by section 93 of the Code of Civil Pro-
cedure, 1908, and in supersession of Notification
No. 1307—VII/256—21, VI, dated 9th December,
1884, the Lieutenant-Governor has been pleased to
appoint the Legal Remembrancer to Government,
United Provinces of Agra and Oudh, to exercise with-
in the limits of the United Provinces of Agra and

Oudh the powers conferred on the Advocate-General

by sections 91 and 92 of the Code of Civil Procedure.

By érder of the Hon’ble the Lieutenant-Governor,

TUnited Provinces.

S. P. O’DoNNELL,

Secretary to Government, United Provinces.

8th December. 1912
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On the 2nd February, 1923, the Legal Remem-
blancel, acting in pursuance of the above-mentioned
order of the Government, granted sanction to the
plaintiffs to institute the suit, in which this appeal
arises. The terms of the sanction are as follows :—

“With reference to their application, dated the
13th November, 1922, and acting under the powers
conferred on the undersigned by section 93, Code of
Civil Procedure, and Government Order No. 1622,
VIT—447, dated the 6th December, 1912, he accords
sanction to the institution by them of a suit with respect
to the alleged trust specified in the margin against
such persons and for such relief as the nature of the

case may require.

(8d.) C. M. King,

Legal Remembrancer,
United Provinces.””

Section 93 is as follows : ““The powers conferred
by sections 91 and 92 on the Advocate-General may,
outside the Presidency towns, be, with the previous
sanction of the Local Government, exercised also by
the Collector or by such officer as the Local Govern-
ment may appoint in this behalf.”

The argument of the learned counsel for the
appellant defendant was to the effect that the above-
mentioned sanction of the Legal Remembrancer was
not sufficient by itself to comply with the provisions of
section 93 of the Code of Civil Procedure; that the
order of the 6th December, 1912 was no more than an
appointment of the Legal Remembrancer to exercise
the powers conferred upon the Advocate-General by
sections 91 and 92 of the Code, and that on the true
construction of section 93 the previous sanction of the
Government was necessary in every suit before the
Legal Remembrancer could exercise such powers; that
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no such sanction was obtained in this case, and there-
fore” the suit was not maintainable by the plaintifis.
He relied upon the decision in the above-mentioned
case of Gulzari Lal v. Collector of Etah (1).

The learned counsel for the respondents contended
that the previous sanction of the Government was not
necessary in every suif, and that if it was, such sanc-
tion was sufficiently shown by the terms of the Govern-
ment’s order of the 6th December, 1912,

In their Lordships’ opinion, the actual decision
in Gulzari Lal v. Collector of Etak does not govern
this appeal. For, in the cited case the suit was brought
by the Collector, and there was express authority given
by the Government of the United Provinces to the
Collector of Etah to institute the suit under section 92
of the Code. This fact is not stated in the judgment
in the cited case, although having regard to the terms
of the judgment it was obviously assumed. Their
Lordships have referred to the record in the cited case,
and the fact was as already stated.

That part of the decision in the cited case, which
dealt with the question relating to section 93 of the
Code, was to the effect that the fact that the Govern-
ment had, by the order of the 6th December, 1912,
appointed in general terms the Legal Remembrancer
to exercise the powers conferred on the Advocate-
General by sections 92 and 93 of the Code did not
prevent the Government from giving an express
sanction to the Collector to institute the suit in that
case, that the Legal Remembrancer was not the only
official who could maintain the suit, that the sanction,
in fact, given to the Collector was a valid
sanction, and that the suit was competent. Tt is clear,
therefore, that the point which now arises was not
decided in that case. There are, however, passages
in the judgment which support the argument of the

Jearned counsel for the appellant defendant.
(1) (1981) LL.R., 53 All, 910; L.R., 58 L.A., 460.
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Lord Brsvessurcr delivered the judgment of the
Board, and when dealing with the construciion of sec-
tion 98 of the Code, he said as follows: ““The effect
of that section as it seems to the Board is that no suit
like the present, being one outside the Presidency
towns, may be brought without the previous sanction
of the Local Government, whether by the Collector or
by any officer whom that Government may appoint for
the purpose; so that the fact that the Legal Remem-
brancer is in the United Provinces invested as a rule

with the duties elsewhere discharged by the Advocate-

General in this behalf is no reason why for the pur-
poses of a particular suit the Local Government may
not appoint the Collector or any other officer to prosecute
it. The fact that there must be a previous sanction
by the Local Government to every suit makes it impos-
sible that two suits by separate officials will ever be
concurrently instituted. Accordingly no 1nconven1ence~
results from this construction of the section.’

Their Lordships agree with and adopt the con-
struction put upon section 938 in the above-mentioned
case. In their Lordships’ opinion section 93 provides
for two distinet matiers, the appointment of an officer
to exercise the powers conferred by sections 91 and 92
on the Advocate-General, and the ““previous sanction’”
of the Local (Government to the exercise of such powers;
in each case both the appointment and the previous
sanction of the Local (Government to the exercise of
the powers are necessary before the provisions of sec-
tion 93 can be utilised. The Legislature, no doubt,
considered that there were good reasons for imposing
more stringent provisions when the powers conferred
upon the Advocate-General by sections 91 and 92 of the
Code were to be exercised outside the Presidency towns,
not by an Advocate-General, but by a Collector or by

some other officer to be appointed by the Local Govern-
ment.
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Section 92 provides for a suit being instituted _

by the Advocate-General or by two or more persons
having an interest in the trust and having obtained
the consent in writing of the Advocate-General. In
the above-mentioned cited case the suit was instituted
by the Collector with the sanction of the Local Govern-
ment. In the present case the suit was instituted by
the plaintiffs having an interest in the trust and having
obtained the consent in writing of the Legal Remem-
hrancer.

1t is clear, however, that, having regard to the
terms of section 93, the previous sanction of the Local
Government is necessary, whether the suit is instituted
by a Collector or by an officer appointed by the Local
Government, or whether the suit is instituted by two or
more persons with the consent in writing of such
Collector or officer.

For these reasons their Lordships are of opinion
that the point relied upon by the appellant defendant
is a good one, and that, inasmuch as the previous sanc-
tion of the Local Government to the suit had not been
obtained, the objection to the competence of the suit
must be upheld. The result is that the appeal must
be allowed on the above-mentioned grounds, and it
is not necessary to consider the other reasons in the
appellant’s case which have not been argued.

The point on which the appeal has been decided
could have been and ought to have been raised in the
courts in India, and the failure to raise it mav have
given rise to unnecessary proceedings and costs. The
proper order, therefore, in their Lordships’ opinion, is
that the appeal be allowed, that the decree of the High
Court dated the 14th April, 1927 be set aside, and
the decree of the District Judge dated the 15th March,
1924 be restored in so far as it dismissed the suit. The
direction of the District Judge as to costs must be seb
aside, and the plaintiffs and the defendants must pay
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1981 their own costs in both the courts in India. The
R plaintiffs must pay the ap‘pellz.mt defendant his costs
2. of this appeal. Any costs which may have been paid
o in accordance with the orders of the courts in India
must be returned.
For the above reasons, their Lordships have humbly
advised His Majesty accordingly.
Solicitors for appellant: 7. L. Wilson & Co.
Solicitors for respondents: Barrow, Rogers &
Nevill.

APPELLATE CIVIL.

Before Sir Shah Muhammad Sulaiman, Acting Chief Justice,
and Mr. Justice King.
1931 BISHUNATH RAI (Prantirr) o. SARJU RATL AND OTHERS
Moy, 18, (DEFENDANTS). *

Probate proceedings—Compromise between the parties admit-
ting validing of wall and dividing the properly among
themselves—Whether terms of compromise can be in-
corporated in  probate or annexed to it—Registration
Act (XVI of 1908), section 17(2)(vi)—Public policy.
Ax application for probate was at first contested, but

subsequently the parties entered into a compromise admitting
the genuineness of the will and the existence of a sound dis-
posing mind of the testator. The compromise further proceed-
ed to divide up the estate among themselves, with directions
regarding possession and mutation of names. The Judge
being satisfied on the evidence that the will was validly execiit-
ed, granted the probate in the common form, and did not divect
the compromise to be incorporated in the probate or to be
annexed to it in the form of a schedule.

Held that the main issue before the Probate court being
the question of the valid execution of the will, and all other
matbers being outside that inquiry, and the court having to be
satisfied as to this issue by independent inquiry apart from
any consent or agreemeént of the parties, the compromise and
its terms were wholly immaterial and were rightly refused to
be incorporated in or annexed to the probate.

. *First Appeal No. 173 of 1930, from an order of P. L. . Rasbogi,
District Judge of Ghazipur, dated the 26th of April, 1930.



