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- PBEM  NARAIN (D e fe n d a n t) v. EAM  CHAEAN a n d

X o i S .r ,  (PLAiaTlFFS).

[On appeal from the High Court at Allahabad.]
GiivU Procedure Code, section 93—Suit to administer public 

jj-iisi—Suit outside Presidency towns—Previous sanction 
of Local Government—Statutory regiiirement—Privy 
Council practice—Neio point on appeal—Jtmsdiction.
Upon the true construction of section 93 of the Code 

of Civil Procedure, 1908, a suit cannot be maintained outside 
the Presiden(?y towns to administer a public trust of a charit­
able or religions nature, unless the Local .Government has 
given its previous sanction to the particular suit; it is not 
sufficient that the plaintiffs had the sanction of the Officer ap­
pointed "enerally by the Local Goveminent to exercise the 
pov-’ers of the Advocate-’G-eneral under sections 91 and 9*2.

As the previous sanction required by section 93 was vital 
to the right to sue, the present appeal by the defendant was 
allowed upon the ground that the section had not been com­
plied with, although that objection had not been taken in the 
courts in- India.

Observations in Gulzari Lai v. Collector of Etah (1931), 
I .  L . B ., 53 All., 910; L . E ., 58 I.A ., 460, followed.

A p p e a l (No. 22 o f  1930) by special Ifiave fr o m  a 
decree of the High Court (April 1 2 , ,4927) reversing 
n d ecree o f  the  District Judge of Aligarh (Mnrch 15, 
1924).

The respondents instituted a suit p ra y in g  fo r  a 
declaration that property described in  the p la in t as a 
kunj dliaranishala, together w ith fo u r shops a p p u rten ­

ant thereto, constituted a public trust fo r  relig^ious 
and charitable purposes, that the d efen d an ts sliould  
be dism issed from  being m anagers and trustees, 
fo r a scheme of manas^enient to be d raw n  u p  .and for 
■acGounts. The respondents w ere tw o persons who 
claim ed to be interested in  the p roperty  and three m e m ­
bers of the public. The institution of the suit w as
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sanctioned by the Legal Remembrancer, who in 1912 
had" been appointed by the Local Government under 
section 93 o f the Code of Civil Procedure, 1908, to 
exercise the powers conferred by sections 91 and 92 cbaran 
upon the Advocate-Greneral.

The terms of section 93 are set out in the present 
judgment; under section 92 a suit of the above nature 
may be instituted with the sanction of the Advocate- 
General.

The trial Jndg'e held upon the evidence that no 
public trust existed and dismissed the suit.

Upon appeal the High Court ( M u k e r j t  and 
A sh w o rth , JJ.) made a decree declaring that the 
property in sudt, excepting a courtyard, was an endowed' 
property, ordering the removal o f defendants 3 and 4 
from possession of the property, and remitting the caf̂ e 
for the framing of a scheme of administration.

The High Court granted a certificate that the case 
was a fit one for appeal to the Privy Council nndpr 
section 110 of the Code of Civil Procedure, but the 
certificate was cancelled for failure to make the pres­
cribed deposit. The appellant thereupon applied to 
Ihe Judicial Committee and obtained special leave to 
appeal.

1931. October. 30. E/ B. Retires, K / C . ,
W a l l a c l i ,  for the appellant: Under section 93 o f the
Code of Civil Procedure the suit could not be maintain­
ed wiithout the sanction o f the Local Government. The 
Lee'al Remembrancer had been appointed by the Lonnl 
Government to exf^rcise the powers of the Advncste- 
General under sections 91 and 92, but it is proyided 
bv section 93 that the previous sanction of the Local 
Government is to be a condition to the exercise o f the 
Powers. In Gulzari Lai y. Cotlp.cfnr of fl) the
indgment o f the Board laid down that bv section 9̂ ?

(1) (WSP T.L.P.. 53 All., 910; L.E., .5R LA., 460.



1931 there must be a previous sanction by tlie Local Govern-
pkem meiit to ever}'- suit of the present nature. The qiiesuon

arising in that case differed from that here, but the 
cSmlm construction of the section was material to the argu­

ment then under consideration. Although the present 
objection was not raised in India the appellant is not 
precluded from raising it before the Board, as it goes 
to the jurisdiction in the suit.

'The respondents were called upon as to the above 
point before the arguments upon the facts were pro­
ceeded with,]

Hyam, with him Dunne, K. C for the respond­
ents : By appointing in 1912 the Legal Eemembrancer
to exercise the powers o f the Advocate-General under 
sections 91 and 92 the Local Government sanctioned the 
exercise of those powers fwithin its local jurisdiction. 
It is difficult to see how the Local Government could 
sanction the exercise of the powers more clearly than 
by appointing an Officer for the express purpose o f 
exercising them. One of the powers conferred by sec­
tion 92 upon the Advocate-General, and consequently 
upon the Legal Eemembrancer, was to sanction a suit 
of this nature. His sanction to it was the sanction of 
the Local Government. The observations in Gulzari 
Lai V. Collector of Etah (1) were obiter, and, it is 
respectfnlty submitted, proceeded upon a -wrong con­
struction of section 93. The practice in India has been 
to treat the sanction of the Officer appointed as 
sufficient. The question is of sufficient importance 

for the consideration of a full Board.
[Lord Thankerton : That might be a desirable

course if the present Board differed from the observa­
tions, but not otherwise.]

^ Ĵ '0Demhei\ m. The judgment of their Lord­
ships was delivered hv Sir L a n c e lo t  S a n d iu son  -  

This is an appeal, bv special leave, by Prem 
Narain, a minor, through his mother Musammat

(1) (1931M.L.E., 53 All., 910; L .E ., 58 LA ., 460.
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Chameli, against a decree o f the High Court of 
Judicature at Allahabad, dated the 12th of April, prem

N arain
1927, which varied a decree of the District Judge of 'v.
Aligarh, dated the 15th of March, 1924, and decreed cmiL.
the major part of the plaintiffs’ claim.

The suit was brought in pursuance of the pro­
visions of section 92 o f the Code of Civil Procedure 
by five persons, who were alleged to have an interest 
in certain property which was specified in the plaint
and which was stated to be endowed property and the 
subject-matter o f a trust created for public purposes o f 
a charitable or religious nature.

Prem Narain, the appellant, was the first of five 
defendants.

The reliefs asked for in the plaint were as 
follows: a declaration that the property was an 
endowed property; that the defendants should be 
dismissed from the managership and trusteeship 
thereof; that a scheme for the management of the pro­
perty should be drawn up by the court; and that au 
order for the rendering of accounts by the defendants 
should be made.

The learned District Judge who tried the suit 
dismissed it on the ground that there was no public 
trust. ■ . .

The plaintiffs appealed to the High Court,which 
allowed the appeal. The learned Judges held that the 
property, with the exception of a specified portion, was 
the subject of a public trust within the meaning of 
section 92, and they made a decree that the defendants 
1, 3 and 4 should be removed from the possession o f  
such property. A-direction was made that the case 
should be sent back to the District Judge for the fram­
ing of a scheme of management o f the property.
The claim for accounts was disallowed. The ap­
pellant, Prem ISTarain, was directed to pay the plain­
tiffs’ costs in the Appeal Court and in the lower court.

74ad .  ̂ ■
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1931 rrom  this decree tlie appellant, Prem Narain, Jias
peem appealed.

NAKAIN ^

The learned counsel who appeared for the ap- 
C-H.AEAN. peiiant, in the first instance relied upon the grounds

referred to in the first and second reasons of the 
appellant’s case, which relate to the competence of 
the suit, and which are as follows :—

*'{1) Because the plaintiffs were not entitled to 
bring a suit under section 92 of the Code of Civil Pro­
cedure.

' ‘(2) Because the previous sanction of the Local 
Government had not been obtained authorized the 
Legal Eemembrancer to exercise the powers of an 
'Advocate-General in respect to this suit as provided 
"by section 93 of the Code of Civil Procedure.”

This part of the case, therefore, was argued b)" 
learned counsel on both sides, since it was obvious that 
if the appellant were to.succeed on the above-mention­
ed point, it would not be necessary to consider the other 
questions wMch arose in the appeal.

It may be stated at once that the above-mentioned 
point was not taken by the appellant defendant until 
the presentation of his case in this appeal.

It is true that the appellant defendant had pleaded 
that the plaintiff had no right to maintain the suit 
under section 92 of the Code of Civil Procedure for 
certain reasons specified in the written statement.

But there is no doubt that, as already stated, the 
point on which reliance is now placed, was not taken 
in the written statement or in either of the courts in 
India. It was alleged by the learned counsel for the 
appellant defendant that it was in consequence of tlie 
decision of this Board in Gulzari Lai y. Collector of 
Etah ( i )  which was given on the 9th March, 1931,

(1) (1931) T,L.B., 53 All., 910; L .E ., 68 I.A ., 46D,
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that^tlie appellant defendant has raised the above- 
mentioned contention. Karaiw

The matter is vital to the question whether the eIm 
plaintiffs had the right to bring the suit, and therefore ' 
the Board must consider and decide the pointy even 
though it was not raised in the Courts in India.

The facts which are relevant to this part of the 
appeal are as follows :—

The property, which is the suhject-niatter of th.e 
suit, is situated in the district o f  Etah, in the United 
Provinces. In these provinces there is no Advocate- 
Oeneral who could act under section 92 of the Code of 
Oivil Procedure. It appears, however, that on the 
6th Becember, 1912. the Government of the United 
Provinces appointed the Legal Remembrancer to 
exercise the powers conferred on the Advocate-General 
by sections 91 and 92 of the Code. The appointment 
was in the following terms :—

“ ]^o. 1622/VII;—447.— In  exercise of the powers 
conferred by section 93 of the Code of Civil Pro­
cedure, 1908, and in supersession of Notification 
No. 1307— V II /9 5 — 21, V I, dated 9tH December,
’1884, the Lieutenant-Governor has been pleased to 
appoint the Legal Remembrancer to Government,
United Provinces of Agra and Qiidh, to exercise witli - 
in the limits of the United Provinces of Agra and 
Oudh the powers conferred on the Advocate-General 
by sections 91 and 92 o f the Code of Civil Procedure.

By Order of the Hon’ble the Lieutenant-Governor,
United Provinces.

S. P . O ’D o n n e l l ,

Secretary to GovernmerA. Vfi^ed Promnees:

W i Decemher. 1912.”
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193̂  On the 2nd February, 1923, the Legal Eemem-
peem braiicer, acting in pursuance of the above-mentioned 

order ' of the Government, granted sanction to the 
plaintiffs to institute the suit, in which this appeal 
arises. The terms of the sanction are as follow s:—

' ‘With reference to their application, dated the 
13th ^Wember, 1922, and acting under the pov^ers 
conferred on the undersigned by section 93, Code o f 
Civil Procedure, and Government Order No. 1622, 
,YII— 4 4 7  ̂ dated the 6th December, 1912, he accords 
sanction to the institution by them of a suit with respect 
to the alleged trust specified in the margin against 
such persons and for such relief as the nature of the 
case may require.

(Sd.) C. M. K in g ,

Legal Remembrancer,
United Provinces.”

Section 93 is as follows : “ The powers Conferred
by sectioBs 91 and 92 on the Advocate-General may, 
outside the Presidency towns, be, with the previous 
sanction of the Local Government, exercised also by 
the Collector or by such officer as the Local' Govern­
ment may appoint in this behalf.”

The argument of the learned counsel for the 
appellant defendant was to the effect that the above- 
mentioned ’Sanction of the Legal Remembrancer was 
not sufficient by itself to comply with the provisions of 
section 93 of the Code of Civil Procedure; that the 
order of the 6th December, 1912 was no more* than an, 
appointment of the Legal Remembrancer to exercise 
the powers conferred upon the Advocate-General by 
sections 91 and 92 of the Code, and that on the true 
construction of section 93 the previous sanction o f tlie 
Government was necessary in every suit before the 
Legal Remembrancer could exercise such powers; that
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110 siich sanction was obtained in this case, and tliere-__
foi'e the suit was not maintainable by the plaintiffs.
He relied upon the decision in the above-mentioned 
ca.se of GulzaH Lai v. Collector of Etah (1). cnASAN.

The learned counsel for the respondents contended 
that the previous sanction o f the Government was not 
necessary in every suit, and that if  it v^as, such sanc­
tion was sufficiently shown by the terms of the Govern­
ment’ s order o f the 6th December, 1912.

In their Lordships’ opinion, the actual decision 
in Guhari Lai v. Colleotor of Etah does not govern 
this appeal. Por, in the cited case the suit was brought 
by the Collector, and there was express authority given 
hy the Government o f  the United Provinces to the 
Collector of Etah to institute the suit under section 92 
o f the Code. This fact is not stated in the judgment 
in the cited case, although having regard to the terms 
of the judgment it was obviously assumed. Their 
Xordships have referred to the record in the cited case, 
and the fact was as already stated.

That part o f the decision in the cited case, which 
dealt with the question relating to section 93 o f  the 
Code, was to the effect that the fact that the Govern­
ment had, by the order of the 6th December, 1912, 
appointed in general terms the Legal ‘Ejemembrancer 
to exercise the powers conferred on the Advocate- 
General by sections 92 and 93 of the Code did not 
prevent the Government from giving an express 
■sanction to the Coilector to institute the suit in that 
case, that the Legal Remembrancer was not the only 
•official who could maintain the suit, that the sanction, 
in fact, given to the Collector was a valid 
sanction, and that the suit was competent. It is clear, 
therefore, that the point which now arises was not 
decided in that case. There are, however, passages 
in the judgment which support the argument of the 
learned counsel for the appellant defendant.

(1) (1931) 53 All., 910; L .R ., .53 LA ., 460.
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_^9Si  ̂ L ord  B la n e s b u r g h  delivered tlie judgme’iit of the 
Peem Board, and when dealing with the construction o f  sec-

tion 93 of the Code, he said as follows: 'T h e  effect
cSlx. of, that section as it seems to the Board is that no suit

lake the pi^sent, being one outside \the Presidency 
towns, may brought without the previous sanction 
of the Local Government, whether by the 'Collector or 
by any officer whom that Government may api^oint for 
the purpose; so that the fact that the Legal Remem­
brancer is in the United Provinces invested as a rule 
with the duties elsewhere discharged by the Advocate- 
General in this behalf is no reason why for the pur­
poses of a particular suit the Local Government may 
not appoint the Collector or any other officer to prosecute 
it. The fact that there must be a previous sanction 
by the Local Government to every suit makes it impos­
sible that two suits by separate! ofhcials will ever be- 
concurrently instituted. Accordingly no inconvenience 
results from this construction of the section.”

Their Lordships agree with and adopt the con­
struction put upon section 93 in the above-mentioned 
case. In their Lordships’ opinion section 93i provides 
for two distinct matters, the a,ppointment of an officer 
to exercise the powers conferred by sections 91 and 92 
on the Advocate-General, and the ''previous sanction’ '̂ 
o f the Local Government to the exeroise of such powers r 
in each case both the appointment and the previous 
sanction of the Local Government to the exercise o f 
the powers are necessary before the provisions o f sec­
tion 93 can be utilised. The Legislature, no doubt, 
considered that there were good reasons for imposing 
more stringent provisions when the powers conferred 
upon the Advoca,te-General by sections 91 and 92 of the 
Code were to be exercised outside the Presidency towns , 
Etot by an Advocate-General, but by a Collector or by 
some other officer to be appointed by the Local Govern­
ment.
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1981Section 92 provides for a suit being instituted 
by the Adyocate-General or by two or more persons 
having an interest in the trust and having obtained ®.
the consent in writing of the Advocate-General. In emit a;;. 
the above-mentioned cited case the suit was instituted 
])y the Collector with the sanction o f the Local Govern­
ment. In  the present case the suit was instituted by 
the plaintiffs having an interest in the trust and having 
obtained the consent in writing of the Legal Remem­
brancer.

It is clear, however, that, having regard to the 
terms of section 93, the previous sanction of the Local 
Government is necessary, whether the suit is instituted 
by a Collector or by an officer appointed by the Local 
Government, or whether the suit is instituted by two or 
more persons with the consent in writing of such 
Collector or officer.

Eor these reasons their Lordships are of opinion 
that the point relied upon by the appellant defendant 
is a good one, and that, inasmuch as the previous sane- 
tion o f the Local Government to the suit bad not been 
obtained, the objection to the competence o f the suit 
must be upheld. The result is that the appeal must 
be allowed on the above-mentioned grounds, and it 
is not necessary to consider the other reasons in the 
appellant's case which have not been argued.

The point on which the appeal has been decided 
could have been and ought to have been raised in the 
courts in India, and the failure to raise it may have 
given rise to unnecessary proceedings and costs. The 
proper order, therefore, in their Lordships’ opinion, is 
that the appeal be allowed, that tlie decree of the High 
Court dated the 14th April, 1927 be set aside, and 
the decree of the District Judge dated the 15th March,
1924 be restored in so far as it dismissed the suit. The 
direction of the District Judge as to costs must be set 
aside, and the plaintiffs and the defendants must pay
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their own costs in both the courts in India. The 
plaintiffs must pay the appellant defendant his .costs 
of this appeal. Any costs which may have been paid 
in accordance with the orders of the courts in India 
must be returned.

For the above reasons, their Lordships have humbly 
advised His Majesty accordingly.

Solicitors for appellant: T. L. IVilson & Co. 
Solicitors for respondents : Barrow, Rogers &

Wemll.
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A PPELLATE C IV IL .

heforc Sir Shah Muharmnad Sulaiman, Acting Chief Justice, 
and Mr. Justice King.

1931 BISHUlsTiVTH: EAI ( P l a i n t i f f )  v. SARJU IlAl and o t h e r s
( D e p e n d a n t s ) . *

P'Tohat& proceediyigs—Compromise between the parties admit-- 
ting validing of wall and dividing the property among 
themselves— Whether terms of compromise can he in­
corporated in probate or annexed to it—Registration 
Act (XVI of 1908), section 17(2)(vi)—Public policy.
An application for probate was at first contested, but 

subsequently the parties entered into a compromise admitting- 
the genuineness of the will and the existence of a sound dis­
posing mind of the testator. The compromise further proceed­
ed to divide up the estate among themselves, with directions 
regarding’ possession and mutation of names. The Judge 
being satisfied on the evidence that the will was validly execnt- 
ed , granted tlie probate in the common form, and did not direct 
the compromise to be jncorporated in the probate or to be 
annexed to it in the form of a schedule.

Held that the main'issue before the Probate court being 
the question of the valid execution of the will, and all other 
matters being outside that inquiry, and the court having to be 
satisfied as to this issue by independent inquiry apart from 
any consent or agreement of the parties, the compromise and 
its terms were wholly immaterial and were rightlv refused to 
be incorporated in or annexed to the probate.

Appeal Ko, 1,73 of 1930, from an order of P. L . Rastogi, 
District Jutlge of Ghazipur, dated the 26th of April, 1930.


