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Before Mr. Jvstice Mukerji and Mr. Justice Bem iet.

PAPuBHU' D A Y A Tj (P la in t i f f )  D W iV S K A  P E A S A D  and 193̂
ANOTHER ( D e f e n d a n t s ) , '^ '  November,.

13.
Tort— Joint tort-feasors— Oontrihutioii inter se— Injured p a r t y -----— ——

ohtaining decree for damages against them all— Decree 
satisfied hy one of tlieiv— Suit for contrihution not 
mmntainahle.

Where a decree for daonages is obtained by the in|iired 
party against joint tort-feasors who had committied the wrong 
consciously without the least semblance of a right, and the 
decree is executed against and satisfied by one of them alone, 
he has no r'ght of contribution as against the others. No 
distinction in principle can be drawn l^etween a case where 
a joint liability has been liquidated without a suit land where 
a joint liability has been established by a suit and the judg­
ment has been liquidated by one of the parties.

There is undoubtedly a distinctioa between cases where 
the tort-feasors were aw.are of the fact that they were acting 
purely in tort and, without any semblance of right in them­
selves, and cases where an act of trespass or other action in 
tort is committed more or less innocently and in good faitb 
with a semblance of right, although tjiat right may not 
actually exist.

Mr. A nilnka Prasad, for the applicant.
Messrs. Go'pi Nath Kunzru, R. K, Mala/oiyâ .

Panna Lai Khatri and Lalta Prasad Gupta, for the 
opposite parties.

M u k e r j i  and B e n i n e t , JJ. This is a revisioii 
a.Q,-ainst a decree of a small cause court at the instanc& 
of the plaintiff, who has lost his suit.

The fa,cts that have been found by the court below 
are these. The plaintiff and the defendants, who are 
two in number, without the least semblance of right 
removed the materials of a building in a certain village.
The building belonged, in party ta one Basityar^:K^
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Basityar Kliau brought a suit against the present 
Paheuu parties to recoA:̂ er his own share of tlie value of the 

materials. That suit was decreed. The decree was 
executed against the plaintiff to the present litiga,ti(jnj 
namely Parbhu Dayal, and Parbhii Daya-i satisfied that 
decree. Thereupon, Parbhu Dayal brought tl;e suit, 
out of which this revision has ariseii., to recover a 
certain sum of money said to he due to him from the 
defendants by way of contribution.

The learned Judge of the small cause court 
dismissed the suit. Tie held : “ The plaintiff had no
interest or sliare in the beams wliicb he had removed 
and that he was conscious of his wrongful act, and that 
as such this suit for contribution does not lie.”  It has 
been argued before us that although the parties to the 
present suit were joint tort-feasors in the true sense of 
the expression, yet the plaintiff _was entitled to succeed 
simply because there was a decree made in favour of 
Basityar Khan jointly against the parties to the 
present litigation. Eeliance has been placed on a 
dictum of Lord W a t s o n  in Palmer v. Wick ( 1 ) .  His 
Lordship is reported to have said, at page 332 : “ But
the case is very different where the injured party’s 
■claim of damage is liquidated by a joint and several 
decree against all the delinquents. In that case— 
which is the present case—the sum decreed is simply 
a civil debt, and the meaning which the law attaches 
to a decree constituting a debt in these terms is that 
each debtor under the decree is liable in solidum to the 
pursuer, and that inter se each is liable only pro rata, 
or, in other words, for an equal share with the rest.’ ' 
Lord H a l s b u r y  thought that if the case had to be 
decided under the law of England, he could not depart 
from the principle laid down in Merry weather v. 
Nixan (2). It seems to us that the case o f Palmer y. 
W'lch was decided on the basis of Scotch law whieli we 
are not bound to administer in India.

Q) [1894] A .C., 318. fO; f]79!)) 8 T .E ., 1SG; 16 E .K ., 810.
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Spea.ki.ng for ourselves, we do not see any distinc- , 
tioD that can properly be drawn, in principle, between p.'tBEKu 
a ca,se wliere a joint liability has been liquidated witli- 
out a suit and where a joint liability ha& been estab- 
lislied l)y a suit and the judgment has been liquidated 
by one of the parties. There is undoubtedly a distinc­
tion between cases where the tort-feasoxs were aware of 
■the fact that they were acting purely in tort and with- 
-out any semblance of right in themselves, and eases 
where an' act of trespass or other action in tort is com- 
liiitted more or less innocently and in good faith with a 
‘semblance of one’ s rights, although those rights may 
not actually exist.

No ca,se lias been cited to ns where it may have 
l)een held distinctly that, as between persons who are 
■conscious tort-feasors, in the sense that when they com­
mitted tlie a,ct of tort tliey knew tliat what they were 
■doing was nothing but a clear case of tort, a„ right 
of contribution existed. In our opinion, the authority 
of Merryweatlier v. Nimn still holds good so far as' this- 
^country is concerned.

The learned counsel for the applicant has relied 
mn the case of Ram Prasad Y. A rja Nand (1). It was 
.a decision by a learned single Judge of this Court, 
M ahmood, J. The decision was based on the ground 
that a decree had been passed against all the parties 
to the suit and that was enough ground for the plain­
tiff, a joint tort-feasor, succeeding in a suit for 
■contribution against his co-tort-feasoi. We are not 
[prepared to accept the correctness' of this decision.

In Fakire v. Tasadduq Husain (2) a decree for 
ĉosts had been made against two defendants, who 

opposed unnecessa,rily the claim of a rightful plaintiff 
•'to a certain property. The decree for costs was a joint 
one against the defendants. The plaintiff paid off 
■•those costs and sued to recover from his co-defendants a 
.share of it. Sir John Edge, C. J., and Blair, J.,

(1) W'efekly Kotos, 1890, p. 161. (2) (1897) IX .E ,, 19 All-., 462.
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• remarked as follows : "Apparently the plaintiff and
Pabbhtj defendants here were wrong-doers. Tliey were liold- 

ing on to property to which, the plaintif! in the former-
dwaksa gu_it was entitled, and to which they (or either or any
Peasad . . . ■!of them) were not entitled. Each was acting indepeo- 

dently and for liis own benefit, and setting up a title 
against the plaintiff to the former suit which was 
independent of, and separate from, and inconsistent 
with, the title set up by the other defendants. Their 
claims were mutually exclusive. There was no 
contract between them. One was not acting as the- 
servant of the other; and there was no equity between 
these -persons, whose cases were antagonistic to each 
other.”  It will he noticed that the mere fact that 
a decree had been made jointly for costs against two 
persons was not held to be a sufficient ground for 
decreeing the plaintiff’ s case. Although the facts o f  
the case of Faldre v. Tasadduq Husain are different 
from the facts of the case before us, the former does 
lay down the true principle on which contribution 
may be claimed. There must be either a contract, 
express or implied, by which it may be said that the 
defendant agreed to compensate the plaintiff in certain 
events, or that there should be an equity between the 
parties which would induce the courts to grant the ■ 
plaintiff a relief from the burden he lias undergone by 
discharging the decree or a debt payable by the parties. 
The mere fact that three persons agreed to commit an 
act of tort cannot be regarded as a valid agreement, 
much less as a valid contract on which a suit can be- 
based by a joint tort-feasor against his co-tort-feasor. 
We may take it that the plaintiff and the defendants 
had agreed to deprive Basityar Khan of the materials 
of the house and that they agreed to indemnify one 
another from the consequence of the act. But if there- 
was an implied agreement to that effect, it was an 
agreement which was immoral and cannot be- 
countenanced in a court of law.

B74 t h e  IN D IAN  LAW  REPORTS. [ y OL. LIV.-.
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Several other cases were cited before us, but we 
do not think that there is any ctise which hears directly 
on the point before us. Some of the cases have drawn 
the distinction to which we have already alhided and 
whicli undoubtedly exists between the cases of torts of 
different kinds.

In this particular case there is nothing in favour 
of the plaintiff which could induce us to grant him any 
relief. In the result, we dismiss the application with 
costs.
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Before Mr. Justice Kendall.

JAGIMOHAN MISIE. ( P l a i n t i f f ) v. M ENDH AI DUBE a n d  
Ai'ioTH E ii ( D e f e n d a n t s ) . *

Pro7mssory note— Gonsideruiion— Burden of proof— Negotiahle 
Instruments Act ( X X V I  of 1881), section 118— Provin­
cial Small Cause Courts A ct (I'X of 1,887), secMnn 26—  
Revision— Misdirection and misplacimj of burden of yroof.

The defendants to a suit on a promissory note in a court 
of small causes admitted tlieir signatures but alleged that they 
had signed a blank paper, without any consideration in cash, 
in order to induce the plaintiff to giye evidence for them in a. 
certain case.- Thereupon an issue was framed in such a form 
as in fact to throw the burden of proof regarding considera­
tion on the plaintiff. Evidence was led on both sides and in 
the result the suit was dismissed on the ground that consider­
ation was not proved. It was held, in revision, that the 
Judge had lost sight of section 118 of the Negotiable Instru­
ments Act, under which every negotiable instrument must be 
presumed to be for consideration, and sq the issue was wrong­
ly struck so as to throw the burden on the plaintiff ; that th& 
Judge had misdirected himself, with the result that even 
without any discussion of the defence evidence or even a 
definite statement that this evidence had been considered on 
its merits he had come to the conclusion that the defence had 
been made good ; and that the case was one fit for interference 
under section 25 of the Provincial Small Cause CourtK Act.

Kedar Nath Sinlia, for the appliGaiit.
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