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REVISIONAL CRIMINAL.

Before My. Justice Pullan.
LALMAN ». BISHAMBHAR NATH.*

Crimanal Provecdure Code, sections 1 and 153—Public nuisance
—Lime kiln licensed by Municipaiity—Municipalities
Aet (Local Act 1T of 1916), sections 298 (@), 318, 321—
Jurisdiction of Magistrate not ousted by powers given by
Wunicipalities Aet, or by other remedy available under tha
det—Right of complaint by person choosing to reside
near an existing nuwisance.

A lime kiln within munieipal limits had been werking
for 45 vears, npon o license obtained from the municipality
from vear to year. There were very few houses in the locality
aud no objection had been vaised by the public to the working
of the kiln. TRecently some houses were built by the owner
of the kiln in the nelghbourhood and the tenant of one of these
houses. wade a complaint to o Magistrate under section 133
of the Criminal Procedure Code alleging that the working of
the kiln was noxicug to the health of vesidents in the vieinity
and wag a public nuisance. The Magistrate ordered the kiln
to be stopped and removed.

Held that although the Municipalities Act, 1916, had
given to the Mumicipal Boards contrel of all matters relating
to public health within nunicipal limits, and the mimicipality
concerned had passed bye-laws dealing with the management
of noxious. trades including the burning of lime and the
lieense was issued subject to such bye-laws, and althongh
vnder section 318 of the Municipalities Act uny pevson:who
wag adversely affected by an order of the Board on a guestion
of this nature had a right of appeal to the District Magistrate,

and section 321 laid down that such an order of the Bodrd Was
not to be questioned in any other mammer, yet these facts did
not oust the jurisdiction of the Magistrate to deal with a com-
plaint under section 138 of the ('riminal Procedure Code and to
regulate the munner of actnal working of the licensed lime
kiln 0 as not to be obnoxious to the health or comfort of the

" community. At the same time it is generally inexpedient that-
a Magistrate should take action in such cases, for these matters
are left by the legislature to the control of the Municipal Boards
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who have a Health Officer to instruct them on matters of

" hygiene.

As the present complaint did not directly challenge any

~msn Narm, order passed by the Municipal Board, but mevely the manner in

which the license given by the Board was worked, section 321
of the B \*Iunicipnlitieq Act did not stand in its way.

Section 1 of the Criminal Procedure Code had no apph-
eation to the case, as the Municipalities Xet, 1916, was not
in force when that Code was passed.

As it appeared on the evidence that the lime kiln in ques-
tion was not a danger to the health or confort of the commu-
nity and that if it “caused discomlort to any one it was only
to the compluinant and his immediate neighbouwrs who had
deliberately chosen to reside in a position where they knew
they might be inconvenicnced by the working of the kiln,
the order of the Magistrate was set aside.

Messre. K. 0. Carleton and Kumuda Prasad, for
the applicant. .

Messrs. Saila Nath Mukerji and M. L. Chaturvedi,
for the opposite party.

Purran, J.:—This matter comes before this
Court in the form of a reference by the Sessions Judge
of Farrukhabad. There is also an application in revi-
sion of that order on behalf of one Lalman. This
Lalman, who owns property on both sides of the
Fatehgarh-Farrukhabad road, within the limits of the
Fatebgarh Municipality, has been working a lime kiln
on his land on the north-east side of the road for the
last forty five years. According to the Municipai bye-
laws, which were published in the Gagzette of the 15th
of September, 1928, no person is allowed to burn lime
within Municipal limits without a license from the
Municipal Board. Lalman hag obtained a license from
vear to year, and so far as the Municipal Board is
concerned he is still authorised to conduct the business
of burning lime on this site. One Bishambhar Nath,
who occupies a house on the opposite side of the road,
made a complaint to a Magistrate of the first class under
section 133 of the Code of Criminal Procedure in which
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he said that the working of this kiln is “‘noxious to the
health of the residents of the vieinity, and is a public
nuisance’”.  The Magistrate took proceedings on this
complaint and passed an order divecting Lalman to
remove the lime kilns within twenty davs and not to
start them again on the present site. The Sessions
Judge at frst was of opinion that the Magistrate’s
order should be set aside, mainly on the ground that
it was an application by an individual on account of
a private grievance. He subsequently modified that
order and came to the conclusion that the Magistrate was
entitled o order removal of the kiln; but he was of
omnlon that as the Health Officer of the Municipal
Board had himself suggested the raising of a wall in
fmnt of the kiln and was of opinion that if the wall
were raised nobody would be discomforted, this court
should set aside the order of the Magistrate,
but order Lalman to raise a wall seven feet high
on the southern side of the kiln, and further
“order the Magistrate after that to see whether
the kiln 1s still a nuisance to the public”. It is open
to this Court on a reference of this nature to consider
both the legality and the propriety of the order of the

Magistrate. I have been asked on behalf of Lalman to

consider in the first place that the order was passed
without jurisdiction. I was referred to the first section
of the Criminal Procedure Code by which it was enacted
that the Code of 1898 would not affect any special or
local law then in force, and it was argued that this
restriction on the scope of the Code should be held to
cover the Municipalities Act, although that Act was
passed afler the Code. This view is based on a previous
enactment, the N.-W. P. Municipalities Act of 1883,
but T am of opinion that there is nothing in thas Act

which could affect the Criminal Procedure Code in its:

relation to the present Municipalities Act of the year
11916. But the Municipalities Act itself has given o

~the Mumeipal Boards control of all matters Z'Eia.fll’i(" 1o
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public health within the Municipal limits; and the
Municipal Board of Tatebgarh has passed bye-laws
dealing with the management of what are known as
noxicus trades, and which include the burning of lime.
Under section 318 of  the Municipalitics  Act  any
person aggrieved by an order of the Boarid on a question
of this nature has a right of appeal to the District
Magistrate; and under section 321 of the Aect it is
faid down that no order or diveetion referred to in sce-
tion $18 shall be questioned in any other manner, or
by any other party, than is provided theremn. Tt was
held by a Bench of this Cowt in an unreported
case, F. A. F. 0. No. 79 of 1928, Dby Sir SHAH
MuaaMMAD SULAIMAN and myself that an aggrieved
person under section 318 does nol mean only an
aggrieved party, but includes any person who is really
affected adversely by the order which may have been
passed behind his back; and in that view of the law
the present applicant would he a person aggrieved, if it
can be considered that he is now cbjecting to an order
passed by the Municipal Board wnder a bye-law framed
under clause (G) of section 298.  But it does not appear
that the present complaint challenges directly any order
passed by the Municipal Board; on the contrary it is a
complaint under section 133 of the Code of Criminal
Procedure, and merely sets out that the working of the
kiln is noxious to the health of the residents. That is
to say, the complaint challenges not the order of the
Board allowing Lalman to hurn lime on a certain plot,
but the manner in which Lalman carrics out the permis-
sion given to him by the Board. Tn a parallel case deci-
ded by a Bench of the Calcutta High Court in Krishna
Mohan Banerjee v. A. K. Guha (1) it was decided that
a Magistrate was empowered to pass an order curtailing
the rights of a certain person under a license. The
licensec had an iron yard, but in the course of his busi-
ness he made an intolerable noise which amounted to a
(1) (1920) 57 Indian Cases, 8§29.
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nuisance to the public in the neighbourhood. The
Judges laid down there that though the Magistrate
would have acted more wisely in advisiug the complain-
ant to set in motion the machinery of the Local Act ap-
plicable to the case, the existenice of an alternative
remedy ‘‘does not deprive the Magistrate of jurisdic-
tion ’; and it appears that a similar view has been
taken by this Court in the case of Emperor v. Raghu-
nandan Prasad (1).  Although it is not expressly stated
in that case that the factory, the noise of which was
held to be injurious to the physical .comfort of the
community, was within Municipal limits, 1t must

be concluded that this was the case, as it was.

sitnated in a congested part of the town of Bareilly.
In my own opinion the Magistrate had juris-
diction to pass an order under section 183 of the Code of
Criminal Procedure to regulate the manner in which
Lalman conducted his business, if he found that in =o
doing Lalman was acting in a manner injurious to the
health or physical comfort of the community. It is
generally inexpedient that a Magistrate should take
action in such cases, for these matters are left by the
legislature to the control of the Municipal Boards who
have a Health Officer to instruct them on matters of
hygiene; and in this case I must consider whether the
Magistrate’s order was a proper order and necessary,
even in a modified form, in the interests of the health
of the public. As the order stands, it is a direction to
remove the kiln in spite of the license given by the
Municipal Board; and this Court would be loath to
uphbold such an order @n toto as it would afford a
disastrous precedent by allowing Magistrates o
interfcre in matters which have been made over by
the legislature to the Municipal Boards and the com-
mittees of public health appointed under them. But
such an objection would not apply to the modification of

“the order proposed by the Judge and which had already
(1) (1981) LL.R., 58 All, 706.
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1981 been reconnmended by the Health Officer of the Board, if

" Lamms 1 were able o hold that such a modification was justi-
peme. fied in the interests of the public health. i

smn Neww. T have stated above that the learned Sessions dndge as

fivst questioned- the right of the complainant coming

forward with such a complaint on the ground that it was

merely a peisonal matter and not a dona fide complaint

in the interests of the public. There is abundant

evidence o show that this kiln ind a few temples are the

only buildings on the north-cast side of the road for

a considerable distance, and on the other side of the

road there are a few houses. Lt is cleay from the evidence

~that people who use the road have no objection what-

ever to the kiln; and it comes to this that the only

persons who object arve those living in three or four

houses, more or less opposite to the kiln. T cannot help

noticing that the kiln is to the north-east of these houses,

and this is not the prevailing direction of the wind in the

United Provinces. A lime kiln as sueh causes at times

a rather unpleasant sinell and a very little smoke. T

very much question whether the majority of the Indian

public have any objection whatever to the near neigh-

bourhood of a lime kiln. At any rate, the public of

Fatehgarh appear to have put up with this lime kiln for

the last forty five years without making any objection,

and there is, in my opinion, no adequate evidence that

apart from slight discomfort there are any evil effects on

the public health from the mere neighbourhond of the

lime kiln. T do not dispute the statement of two medical

witnesses who say that certain noxious gases are formad

in burning lime, but there are also two medical witnesses,

who saw the kiln when it was in action, who are of

opinion that no gases are formed which conld be inju-

rious to any one. A further objection can be taken

to the complaint in this case, in that the com-

plainant himself has only recently chosen to occupy the

house opposite the kiln, which was huilt by the owner

of the kiln, and when he did so he was well aware of
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any discomfort that might be caused by the burning of 1981
the lime. The complainant was a free agent, and T can-  Lausax
not see that he had any righs to set himself down in front  gar.
of somebody else’s lime kiln and then say that he P® N
cbjects to the conduct by that person of a lawful trade

for which he holds a license from the local health
authority, and which he has been conducting for the

last forty five years. I cannot consider any goed pur-

pose will be served by making Lalman build a wall seven

feet high in front of the kiln. In the first place, I do

a0t consifler that the kiln at present is in any way
dangerous to the health of the publie, and in the secend,

I am not prepared to find that any inconvenience that

18 being caused by it will be diminished by the erection

of a wall such as that proposed by the Sessions Judge.

Thus, though T am of opinion that the Magistrate
would not have been acting without jurisdiction in
ordering a licensed burmer of lime to take precautions
s0 as to prevent his {rade from being a nuisance to the
community, I am of opinion that in any case such an
order by a Magistrate is open to general objection in so
far as it must inevitably reflect on the orders of the
Municipal Board, and in this case’in particular, that it
has no*justification because the lime kiln in question
is not a danger to the community, and if i causes dis-
comfort to any one it is only to the complainant and his
immediate neighbours who have deliberately chosen to
reside in a position where they are liable to be incon-
venienced by the smoke and smell from the kilns.

I accordingly allow the application in revision and
accept the reference in the form in which it was origin-
ally submitted, and set aside the order of the Magistrate
in toto. -
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