
■of lim ita tio n  w otild destroy vested r ig h ts  that it is MSi 
n ot to be con strued  retrosp ectively , otherw ise tire rI m Karak’ 
o rd in a ry  rule is that rules o f  lim itation  are ru les o f  

proced u re  and no one has a vested  r ig h t in an y  period  ‘ 'sixch" "  
'Of lim ita tio n .

B y  t h e  C o u r t  :— TJie su it , as am en d ed  by the  

a d d ition  o f  the p ra yer  fo r  p ossession , w as cognizable  
b y  the civ il co u rt, an d  w e accord in g ly  d ism iss the  
^appeal w ith  costs.
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EEVISIONAL GSIMINAL.

Before 'Justk-e Sir Shah Muhammad Sulainian.

EMPEROR V . BALKRISHNA SHAEMA.'^ [g g i

Cnminal Procedure Code, section 257— Refusal to summoJi 
mo're than a limited number of defence witnesses—  
JRevision— Criminal Procedure Code, section 435—  
I ’ractice— Revision in High Court loithout first applyinfj to 
Sessions Judge— General Rules {Criminal) for s n b o r d i n a i e  

courts, chapter II I , rule 8.

At the trial by a District Magistrate of an offence imder 
secfen 124A of the Indian Penal Code the accused gave a 
list of 183 witnesses for the defence to be summoned. The 
District Magistrate ordered the accnsed to select 11 witnesses.
•who would be summoned, hut not the rest. The Macnstrate 
did not consider that there was any Selibeiate attempt at 
obstrnction by the defence, *biit considered that tli^ 
snramoning of such a large number of witnesses wordd iii 
fact result in very great delay and in defeating the ends of 
justice. The accused â pplied to the Kioii Court in revision 
against the order. He did not first apply to the Sessions 
Judge. 'Held,—

It is, no doubt, a genera] practice of the HiEfh Coru't not to 
•entertain a revision whe.n the applicant could have o'one. lo 
ihe District Magistrate or ttae Sessions ,Tudge: and; hasnot 
'done so. d3ut even.: a settled practice does not oust the

*Oriminal Bevision No. 6S5 p£ from , an order^:: o Capta,m
A. W . Iblioteon, District Magistrate of Ga'wnpOTe, dated tlie 7th of 
Anguat, 1981,



1931 iurisdiction of the High Court andi the High Court is not 
~Ejipbkoe"'̂  preckided from entertaining the application on the merits.

V. Funther, the present case was distinguishable iiiasnmch as 
an appeal from a coBYiction by the District Magistrate in 
this case would lie, according to section 408 (c) of the 
Criminal Procedure Code, to the High Court direct and not 
to the Sessions Judge.

Outside the provisions of section 257 of the Code of 
Criminal Procedure it is not open to a Magistrate 
arbitrarily to limit the number of witnesses which the defence 
should be allowed to produce. A court may be entitled to infer 
from the mere fact illiat an unduly large number of,witnesses 
have been summoned t̂ hat the application for summoning 
them has been made for the purpose of vexation or delay or 
for defeating the ends of justice. But where the Magistrate 
does not come to the conclusion that any witnesses are being 
Rummoned for such purpose, he has no jurisdiction to refuse 

'"to summon the witnesses, eyen though the number may be 
inconvenieuty large. Buie 8 in chapter III of the Generci! 
Rules (Criminal) for subordinate co\u-ts provides a.n ample 
safeguard against a reckless summoning of witnesses.

Dr. K. N. Kafjii and Mr. K. D. Malaviya, for the 
applicant.

The Assistant ■Government Advocate (Dr. ilf. 
Wali-ullah), for tlie Crown.

SuLAiMAN, J. :— This is an appliGation in revision 
from an order of the District Magistrate of CawnporG 
directing that the defence should select three witnesses 
out of Nos. 1 to 10. and eight other witnesses out o f 
the remaining lists. Tlie case peiuJing ibefore him 
is one under section 124A  of the Indian Penal Code.

A  preliminary objection is taken that no revision 
lies because the applicant has not approached the 
Sessions Judge in the first instance. No doubt it" vs 
the general practice of this Court not to entertain a 
revision when the applicant could have gone to the 
superior court of the District Magistrate or the 
Sessions Judge. But, of course, even a settled 
practice does not oust the jurisdiction o f ihe High
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1981Court, in  Emperor v. Mannu (1) and Emperor  v.
31ansur Hitsam (2) P iggott, J., referred to tliis bmperos 
practice and yet entertained tlie revisions. In the B.ALliRlSirK-V 
cnse Sharif Ahmad y . QaMd Singh (3) a Division 
Bencli in clear terms declared that there was this 
practice. Nevertheless, they entertained that pai'ti- 
cuiar revision and set aside the conviction, in the 
case Emperor v. Bhure MaJ. (4), which was after the 
decision of the Division Bench, anotiier learned Judge 
again referred to tlie same practice and yet decided 
the application on the merits- On the other hand,, 
ruy attention has been drawn to two other cases, decided 
by single Judges, where the applications were not 
entertained: Natlie Singh v. Emperor (5) and
J ad-mum dan Misra v. Sh.eophal (6).

The present case is, however, distinguishabk.
T!ie offence under section 124A is triable by either the 
District Magistrate or the Sessions Judge. It is not 
triaUe exclusively by the latter. Under sectiou 
408 (c) o f the Code of Criminal Procedure an appeal 
lies from the order of the District Magistrate direct 
TO the High Court and not to the sessions court. The 
propriety of the orders passed by the District 
Magistrate would, therefore, have to be considered by 
tlie High Court in appeal and not by the Sessions 
Judge. No case has been brought to my notice in 
which a revision from an order passed by the District 
Magistrate where an appeal would have lain direct to 
the High Court was not entertained simply because 
the Sessions Judge had not been approached first.
I  therefore think that I am not precluded from consi
dering the application on the merits.

. The learned District Magistrate has remarked 
that he did not make any suggestion of a deliberate 
attempt at obstruction by the defence, but that the

(X) (1920) I .L .B  f2) fl919) 41 AIL, 587.
(3) (1921V 43 All., 497, (4) (1923) I .L .E ., 45 Ail., 526.

' (S) A .L E .. 1927 AIL, 829. ((3) [1929] A .L .J ., 514.
'■ 23 A D ' ■
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1931 remaining witnesses, li tjumnioned; would m xMCt 
“^iperob HI .aciiieving me purp'-'&ti oi very greuu deia^

 ̂ ®“ and cleleatmg; tlie eiias ui lUbCKt;. iiie acciibecl liad
B alxcrishna  o  T  1 -1

S h a r m a . summoned no L*ss tlian 1 8 3  witnesses, i  would not 
say tliai] a court is not entiUecl to infer Irom tne 
mere fact that an undul}  ̂ large number of witnesses 
have bt-eii summoned, that the application has been 
made for the purpose of vexation or delay or for 
defeating the ends of justice. But wiiere tiic 
Magistrate does not consider that the application has 
been made for suc].i purpose, he has no option but to 
issue process under section 257(1) of tlu’' Code of 
CriminaJ Procedure. The section is imperative ajid 
compels the Magistrate to issue such process, except 
in the case mentioned above- Wliert', he refuses 
process lie is directed to record his grounds in writing.

The number of witnesses which the prosecution 
or the defence might reasonably produce- in a case 
depends to a large extent on the scope of the inquiry. 
Outside the provision^ of section 257 of the Code of 
Criminal Procedure it is not open to a Magistrate 
arbitrarily to limit the number of witnesses w1ir,'1 
the defence should be alloAved to produce, any more 
than the Magistrate can n^strict tlie number of 
witnesses which the prosecution should produce.

The High Court has added i-ule 8 (correction 
slip No. 37) at the end of chapter III of the General 
Rules (Criminal). Under this rule ‘ ‘every application 
for the issue of process for the attendance of witnesses 
shaill, if  the party presenting the application is 
represented in the case by a h.'gal pratitioner, coiicain 
a certificate signed by such lega.1 practitioner that he 
has satisfied himself that the evidence of each of the 
witnesses is material in the case” . This rule provides 
an anipk* safeguard against a reckless summoning of 
witnesses. The Maejistrjite should insist upon such a 
signed certificate being filed. Tliat will enable the 
Magistrate to decide for himself whetlier any witnesses 
are being summoned for the purpose of vexation or 
delay or for defeating the ends of justice. If he
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■VOL. L I V . ] ALLAH ABAD SE R IE S . 335

-cannot come to such a conclusions he has no Jurisdic
tion to refuse to summon the witnesses, even thougli 
the number may be inconveniently large.

I accordingly set asid*' the order limitdng tlie 
number of witnesses, and send the case back to tlie 
•court of the District Magistrate with directiaiiB to 
procced in the light of the above observations. I may 
add that Dr. K a t ju  on behalf of his client assures me 
that his client will submit a shorter revised list of 
witnesses to the District Magistrate.

1931

E m t e h o b
•T.B\MUaSHSA

Sharma.

Before Justice Sir Shoh MiiMmnmad S'uloimnn and Mr.
Justice Ni(nnat-nllGh.

E M P E E O B  « . BAHADTTR S IN aH .®
•Crimmal Procedure Code, sections 109, 121—-Security for (jood 

behaviour— Sureties— Forfeiture of bond— W hether sub
sequent vagrancy or sus'piciovs beJuwiour of a censed- is 
sufficient to forfeit bond— Time, within which forfeiture 
can be enforced against surety.

Two persons stood sm êties for an accused person who was 
bound over imcler section 109 of the Criminal Procedure Code 
for a certain period. Before the expiry of the period the ac
cused Avas again found concealing him&elf under suspicions 
■•circumstances and without any ostensible means of livelihood; 
he was sent up again under section 109. B  was held 
tliiat in view -of the iirovisions of sectian lr21 there was no 
forfeiture of the surety bonds inasmuch as the accused 
lia.d .neither com,mitted nor iitteinpted to commifc nor ahetted 
the commission of any offence punishable with imprisonment. 
'The mere fact that the accused ŵ as again found in auspicious 
■circumstances without any means of livelihood might justify 
a fresli proceeding against him under section 109, but, at 
loost, it might amount to prepara,ti'On for an offence, sliort 
of an attempt.

When sncli surety bonds are fori'eited on account of any 
act of the accused person within the period for vvhicli: ;the 

-sureties had bound themselves, they are liable whether the 
proceedings are started against them before or aftei' tlie expiiy

'"•of'̂ .th’

1931
cptc mb (if,

♦Criminal Reference :No. 184 of 1931.


