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statute-barred debt. In Jhabbu Ram v. Bahoran
Singh (1) Svraivan and Mukerar, JJ., beld that a
mere manager of a joint family, as distinguished from
the Hindu father, had no power to alienate the pro-
perty in lieu of a time-barred debt and that an aliena-
tion could not ke said to be supported by legal neces-
sity where the legal remedy to recover the debt had
already become time-barred.

Both upon principles and upon authority the law
seems to us to be perfectly clear. Where a joint
Hindu family consists of major and minor brothers,
the alienation of the joint ancestral property during
the minority of some of the members of the family
for payment of a time-barred debt due from the deceas-
ed father is unjustified as being neither for the benefit
of the family nor supported by legal necessity.

We accordingly allow the appeal, set aside the
decree of the lower appellate court and restore that of
the court of first instance with costs throughout.

MISCELLANEQUS CRIMINAL.

Before Mr. Justice Mukerji and Mr. Justice Boys.
EMPEROR ». H. L. HUTCHINSON AND ANOTHER.™
Bail—Non-bailable offence punishable with death or transport-

ation for life—High Court’s power to grant bail—Criminal

Procedure Code, sections 497, 498.

The High Court’s power, under section 498 of fhe Cri-
minal Procedure Code. to grant bail is entirely anfettered by
any conditions such as that laid down by section 497(1)
against the granting of bail in the case of offences punishable

with death or transportation for life. The discretion of the

High Court is not limited to the consideration sef out in sec-
tion 497, but that consideration is only material to he consider-
ed "dong with all the circumstances of the case.

An accused person being presumed under the law to be
innocent $ill his guilt is proved, he is entitled to freedom
during trial and every opportunity to look after his own case.
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10951 The only legitimate purposes to be served by keeping a per-
e son under trial in detention are to prevent repetition of the
offence with which he is charged, where there is apparently

L'\ﬂ L it

qc;xmm” " danger of such repetition, and to secure his attendance at the
trial.

Matters for consideration in granting or refusing bail set
forth.

[Per Mugeryi, J.—On general prizciples, and on the
principles on which sections 496 and 497 of the Criminal Pro-
cedure Code are framed, the grant of bail should be the rule
and refusal of bail should he the exception. ]

[Per Bors, J.—Soction 497, snb-section (1), of the Cri-
minal Procedure Code appears to be applicable to the stage of
the case when an accused person is first brought before the
court or his arrest or detention is first brought fo the notice
of the court. The appropriate provision applicable where the
investigation or inguiry or the trial has been proceeding is
sub-section (2) of section 497.]

The Government Advocate (Mr. Sanker Saran),
for the Crown.

The accused appeared in person. .

Muxzgrit, J.:—These are two applications made
by two of the accused persons in what is known as the
Meerut conspiracy case, in which a large number of
persons have heen charged with the commission of an
offence under section 121A of the Indian Penal Code,
namely a conspiracy to deprive the King-Emperor of
his sovereignty of British India. The maximum
sentence laid down in the section is traanoriatlon for
life. :

- The two applicants were allowed to appear in
person to argue their applications, as they were not
represented by counsel in the court below or in this -
Court. In issuing the orders for the appearance of
the applicants we took care to say that the permission
to appear was not to be treated as a precedent for all
accused persons in all cases. :

A short hwtory of the proceedings in court against
the anplicants is as follows: The applicant Mr.
Nimbkar and several others were arrested on the 20th
of March, 1929, and have since been in custody, as
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under-trial prisoners. The applicant Mr. Hutchinson
was arrested about three months later, on the 14th of
June, 1929, and has been since in custody for nearly
two vears. The proceedings before the Magistrate
started on the 12th of June, 1929, and the order for
commitment to the court of sessions was passed on 14th
January, 1930. In the sessions court the trial is
still pending. About the middle of March, 1931, the
examination of the prosecution witnesses was finished
and the statements of the accused persons were bhegun
to be taken. So far, in the course of a month, the
statements of only six accused persons have been taken
down.

There are about thirty accused persons and the
number of defence witnesses cited is about three
hundred. Mr. Nimbkar told us that he did not cite
anyv witnesses and proposed to apply for his witnesses
to he summoned after he has been let out on bail, if
such an order be made in his favour.

The prosecution examined nearly three hundred
witnesses. It can he taken without much arcument
that the examination of the defence witnesses will not
tale such long time as the prosecution witnesses have
taken. But the court will be addressed at length on
behalf of the accused persons, some of whom are
represented by counsel. This will take some time,
bearing in mind the fact that there are nearly three
hundred prosecution witnesses, and mnearly 2,600
exhibits, which occupy 7,500 printed foolscap pages.
Besides this printed material, there are books and
newspapers and other materials on which arguments
will be based for the accused persons. As the defence
proposes to produce witnesses and to otherwise produce
evidence, the Crown will have a right to reply and
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thig will take considerable time. Then, the learned

Judge will naturally take a good deal of time to write

out his judgment. Tn this view, the trial is very

Tikely to last throughout this whole year.
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1931 Having stated the nature of the case and the

Ewerew  history of its trial, T will proceed to consider the
m T, e powers of the High Cowrt in ordering bail in respect
CEEES of an accused person.
The High Court’s power is conferred on it by
Mukeri, I zection 498 of the Criminal Procedure Code and is
entively unfettered by any conditions. It has been
argued on hehalf of the prosecution by Mr. Kemp, the
Jenrned counsel who has heen specially appointed to
conduct the prosecution at Meerut, that the High
Court’s power, though not limited in language, is to
be exercised baving regard to the provisions of section
497 of the Criminal Procedure Code. The learned
counsel cited two cases from the Caleutta High Court
and one decided by the Rangoon High Court. While
the Calcutta cages do surport his contention, the Full
Bench decision of the Rangoon High Court does not
entirely support him.

Speaking for myself, T think it very unwise to
make an attempt to lay down any particular rules for
the guidance of the High Court, having regard to the
fact that the legislature itself left the discretion of the-
Court entirelv unfettered. The reason for this action
on the part of the legislature is not far to seek. The
High Court might be safely trusted in this matter and
it goes without saying that it would act in the best
interests of justice, whether it decides in favour of the
prosecution or the defence. The variety of cases that
may arise from time to time cannot be safely classified
and it will be dangerous to make an attempt to classify
the cases and to say that in particular classes bail may-
be granted but not in other classes.

This being my reading of the law, I proceed to
see whether this is a case in which the applicants ought
to be let out on bail. o

On general principles, and on the principles om
which sections 496 and 497 (as amended in 1923) are
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framed, the grant of bail should be the rule and 1t
refusal of bail should be the exception. In the case  mupmmon
of a tailable offence, the law expressly says that if the i % 4.,
accused person applies for bail he shall be released cmwsos.
(section 496). Section 497 applies to cases of non-
bailable offence and there it is said that the accused arukeri, J.
person shall be released on bail except where there
appears to be a reasonable ground for believing that
he hag been guilty of a very heinous offence,
namely one which may be punished by either death
or by transportation for life: section 487 (1).
Again it is laid down that where, at any stage of
the investigation or trial, there are mnot reasonable
grounds for believing that the accused person has
committed a non-bailable offence, but therz are sufficient
grounds for further inquiry into his guilt, the accused
shall be released on bail : section 497 (2).

The principle to be deduced from sections 496 and
497 of the Criminal Procedure Code, therefore, is that
grant of bail is the rule and refusal is the exception.
That this must be so is not at all difficult to see. An
accused person is presumed under the law to be innocent
till his guilt is proved. As a presumably innocent
person he is entitled to freedom and every opportunity
to look after his own case. It goes without saying that
an accused person, if he enjoys freedom, will be in a
much better position to look after his cas~ and %o pro-
perly defend himself than if he were in custody. One of
the complaints made by the applicants in this case is
that their letters sent from the custody have been
opened and inspected and cersored, and, therefore, they
were not in a position to conduct their defence with
the aid of such friends as may be outside the prison.
As T have said, it is obvious that a presumably
innocent Person Qhould have his freedom to enable hlm
to establish his innocence.

This being the rule, there may, of course, be ex-
ceptions. T will not attempt to lay down any cases of
exceptions, because these cases before us are not excep-
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tions and I do mot want to say anything which will
be only in the nature of an obiter dictum.

The accused persons in this case are charged, as
I have said,- with conspiring to deprive His Majesty of
his sovereigntv of British India. But it was conceded
on hehalf of the prosecuiion by Mr. Kemp, the learned
counsel, that the accused persons before us have not
been charged with having done any overt illegal act in
pursuance of the alleged conspiracy. All that, there-
fore, they have done is to hold meetings, study the
principles of communism and probably also to make an
attempt to disseminate those teachings which are said
to be dangerous to society and dangerous to the
sovereignty of His Majesty. In view of this admis-
sion on behalf of the prosecution, it is clear that if
there was any offence committed by the applicants, in
the shape of a conspiracy of a serious nature, the con-
spiracy has been almost nipped in the bud by the police.
In the circumstances the case is not one in which the
accused persons will probably be sentenced to transport-
ation for life. Although the maximum sentence is
laid down as transportation for life, the case itself is of
a much milder character, so far as I have been able
to see from the presentation of it on either side.

It has not been suggested that the applicants
before us are dangerous criminals who, if they are at
liberty, would in any way intimidate or cause hurt
to the prosecution witnesses or that they would tamper
with them. The prosecution evidence has been closed and
yet the end of the trial is not in sight.

The learned Judge who has been hearing this case
stated in his order refusing bail to the applicants that
he was not in a position to say definitely that there
appeared (on the evidence before him) reasonable
grounds for believing that the applicants had really
been guilty of thé offence alleged to have been com-
mitted by them. He said this because, as already
indicated, the evidence is s0 voluminous and relates to
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so many accused persons that it will probably not be
possible for him to proncunce a definite opinion till he
has heard the whole case and until he has heard the
counsel on either side and the accused persons who
have no counsel. Having regard to all the circum-
stances of the case, I consider thatthese are pre-
eminently the cases in which bail should be oranted.
Tt is a pity that the applicants’ applications before the
Magistrate’s court and the court of the learned Ses-
sions Judge were not granted. The applicants ought
to have been set free earlier.

I would therefore let out the applicants, under
certain conditions to be found in the order of the
Court, on bail tc be furnished to the satisfaction of
the District Magistrate, such bail being adequate but
not excessive.

Bovs, J. :—This is an application for bail made by
H. L. Hutchinson in what is known as ‘‘the Meerut
conspiracy case’’.

The applicant was arrested in June, 1929, and the
Magisterial inquiry against him and a number of other
persons proceeded into a charge framed under section
121A of the Indian Penal Code. The charge reads that
“‘you (the accused generally) in and hetween the years
1925 and 1929, within and without British India, ag-
reed and conspired with one another and with Amir Hai-
der Khan, the absconding accused, and the persons and
bodies mentioned in the list attached (appendix) and
other persons known or unknown and not before the
court, to deprive the King-Emperor of the sovereignty of
British India and thereby committed an offence punish-
able under section 121A of the Indian Penal Code and
within the cognizance of the court of sessions.’”

The applicant, together with the other accused, was
committed for trial upon this charge on the 14th of Jan-
uary, 1930. The trial in the court of sessions is still
proceeding, practically de die in diem since that date.
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1931 The prosecution has recently been closed, six of the
TEwernon aceuseds’ statements have been taken and the statement
w1 o of the seventh is in progress. In all there are about thirty
assor. gereysed. The accused applicant applied to the Special
Sessions Judge presiding at the trial for bail.  On his

roys, J. application being rejected by the order of the Sessions
Judge dated the 27th of January, 1931, the applicant
has now applied to this Comt.

The applicant also prayed that he might be allowed
to argue his application in person,

The materials before this Court being insnfficient
for the decision of the applications, the prosecution was
directed by one of the members of the present Bench to
inform this Court by an affidavit briefly setting forth the
nature of the case for the Crown against the applicant.
The affidavit was in due course sent to this Court, the
appleant having been given an opportunity of answer-
ing it.

The applicant sent a further prayer to this Court
asking that he might be allowed to argue his application
in person. He in fact claimed this as of right. No
accused person has any right under the law to be allowed
to argue in person an application for bail, but it appear-
ed desirable in the special circumstances of the present
case that such permission should be given, and the
applicant has therefore had an opportunity of presenting
his application in person. It is only fair and just for me
to say that he did not abuse the privilege given to him,
but addressed to us a reasoned and proper argument ap-
propriately and temperately expressed. In reply Mr.
Kemp, the Special Public Prosecutor in charge of the
case, was heard.

The section of the Code of Criminal Procedure
under which we are empowered to act is section 498,
the material portion of which reads as follows: ““The
High Court or court of sessions may, in any case, direct
that any person be admitted to bail.”” Tt is manifest
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that the discretion given to this Court, and also o the __ 70
court of sessions, is unrestricted in any way by the teyms  Freeon
of the statute. Two things follow from this, firstly, . L. Heo
that the discretion is one which must he judiciallv ex-
ercised, and secondly, that the court has power, if 1t
does grant hail, to grant it on such conditions as the
circumstances of the case and the public interest may
require. ,

It has been strenuously urged on both sides, [ron:
different points of view, that the discretion givem bi
section 498 1s limited by, or must in practice be limited
by, the conditions to be found in section 497, and there
1s some support to be found for the suggestion in report-
ed decisions. I can find no warrant for the proposition
thus baldly stated. The legislature has given the High
Court and the conrt of sessions discretion unfettered by
any limitation other than that which controls all dis-
cretionary powers vested in a Judge, viz., that the dis-
cretion must be exercised judicially.  The question whe-
ther there are or are not reasonable grounds for believing
that the accused has been guilty of the offence charged
is no doubt one matter appropriate for consideration by
the High Court or the court of sessions: section 497(1)
and (2); but it is a consideration which would only ap-
proach being conclusive in the absence of the other con-
siderations which may or may not be present in a parti-
cular case. Therc is only this much ground for attach-
g special weight to this consideration, that it is in
certain circumstances the only one to which the Magis-
trate is entitled to give weight, and to this extent the
legislature has indicated its view of its importance.

In my view one further caution is mecessary in
regard to the application of section 497. We have been
addressed by the applicant and also by the Special Pub-
lic Prosecutor on the assumption that section 497(1)
is applicable to the case, and on this basis it has been
contended that by Act XVIIT of 1923 the legislature,
by striking out the words “‘the offence with which he

Boys, J.
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is accused” and substituting the words ‘‘an offence
punishable with death or transportaion. for life’’, has
intended to relax somewhat the restriction formerly
placed on the powers of a Magistrate and therefore, as 1t
has been contended, the suggested restriction put by the
Code on the discretion to be exercised by the High Court
or the court of sessions is similarly relaxed.

Section 497(1) would, however, appear to have no
application to an application for bail such as the pre-
sent, even if it had been made before a Magistrate.
Sub-section (1) reads: ‘“When any person accused of
any non-hailable offence is arrested or detained without
warrant by an officer in charge of a police station, or
appears, or is brought before a court . . 7 All these
phrases —‘is arrested,”’ ‘‘detained without warrant by
an officer in charge of a police station’ and “‘appears or
is brought before a court’’—suggest the stage of the case
when an accused person is first brought before a court or
his arrest or detention is first brought to the notice of
the court, and there is little or no information hefore
the court upon which it can act. The appropriate pro-
vision applicable where the investigation or inquiry or
the trial has been proceeding is sub-section (2) of section
497. The importance of the distinction lies in the fact
that the relaxation of the restriction on the powers of
the Magistrate under section 497(1) effected by Act
XVIIT of 1923 does not find place in section 497(2).

I will not, however, discuss further the distinction
between the two sub-sections of section 497 because,
as I have gaid, T am of opinion that in any event the dis-
cretion of this Court or of the court of sessions is not
limited to the consideration set out in section 497, but
that that consideration is only material to be considered
along with all the circumstances of the case. '

A large number of cases have been quoted to us by
the applicant and four by the Special Public Prosecutor.
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I do not consider it necessary to deal with then: in detail, |
but I merely state my conclusions. Baerron
As to the object of keeping an accused person in E. L. Her
detention during the trial, it has been stated that the CHINSOR.
object is not punishment; that to keep an accused per-
son under arrest with the object of punishing him on the Bow: 7.
assumption that he is guilty, even if eventually he is
acquitted, is improper. This is most manifest. The
only legitimate purposes to be served by keeping a person
under trial in detention are to prevent repetition of the
offence with which he is charged, where there is appa-
rently danger of such repetition, and to secure his attend-
ance at the trial. The first of these purposes clearly to
some extent involves an assumption of the accused’s
guilt, but the very trial itself is based on a prima fecie
assumption of the accused’s guilt and it is impossible to
hold that in some circumstances it is not a proper ground
to be considered. The main purpose, however, is mani-
festly to secure the attendance of the accused.
The matters for consideration in this particular
case, to which I have given my best attention, may be
enumerated as follows :—
(¢) Whether on the facts set out in the affidavit
filed on behalf of the Crown and in the replies written
and oral of the applicant there ig or is not reasonable
ground for believing that the applicant has committed
the offence with which he is charged. The applicant.
has contended that he is being prosecuted only because
he holds certain opinions. It is a contention which,
on the materials set out in the affidavit for the Crown,
prima facie has no force in it; whether it be establish-
ed eventually or not, the suggestion for the Crown is
that he is promulgating his opinions and endeavour-
ing to persuade others to those opinions with a view
to a resort to violence sooner or later to enforce those
opinions. It is not desirable, in view of the fact
that it will be for the Sessions Judge to pronounce
judgment on the merits of the evidence, for me to say
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anvthing further, but it is necessary to say this much
to make it clear that in passing the order at whick T
shall arrive I in no way lose sight of the gravity of the
charge or of the nature of the evidence.

(6) The nature and the gravity of the charge.

(¢} The severity or degree of the punishment
which might follow in the particular ecircumstances
in case of a convietion.

(@) The danger of the applicant absconding if he
is relased on bail,

‘¢) The character, means and Shndmo of the ap-
plicant.

(f) The danger of the alleged offcuce being conti-
nued or repeated, assuming that the accused is guilty
of having committed that offence in the past. In view
of the particular circumstances of the case and the
nature of the evidence as to the particular conspiracy
I de not consider there is serious danger of this.

(9) The danger of witnesses being tampered with.
In the present case the prosecution 1s closed.

(h) Opportunity to the applicant to prepare his
defence.

(i) The fact that the applicant has already been
some twenty two months in jail, and that the trial is
not likely to conclude for the further several months
at least.

I am of opinion that the accnsed shonld on all these
considerations, weighed together and given their proper
weight, be released on bail. This cannot, of course, be

taken to suggest for a moment that T am pre-judging the

case against the applicant. His guilt or innacence is
matter for future determination by the trial Judge. 1In
a matter like the present, whether release on bail be re-
fused or allowed, there can he no ground for the sugges-
t1on that the case is being pre-judged. The only case in
which such an assumption could possibly be justified is
where the applicant has satisfied the court that on the
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evidence hitherto produced there is mno possible case_

against him. Such 1s not the case here. JAPEROR

v.
. S olonapdB. L. Hor
1 am of opinion that the applicant should be released™ s,

on bail to the satisfaction of the District Magistrate,
who, in determining the amount of persoual bail and the
amounts in which he will demand sureties, will bear in
mind, no doubt, the fact that the object must be really
and only to secure the attendance of the accused in court
at Meerut on all days during which the trial proceeds.
The release on bail will be subject to the conditions set
out in the order of the court.

By tae Courr:—We direct that the applicant
Mr. H. L. Hutchinson be admitted to bail to the
satisfaction of the District Magistrate, who will, of
course, see that the bail is adequate but not excessive.

LRoys, J.

Before the applicants are admitted to bail, they
must give an undertaking in writing to the District Ma-
gistrate that they will not take part in any public de-
monstration or agitation of any description and that they
will not make any public speeches or contribute anything
to the public press during the time they are out on bail.

APPELLATE CIVIL.

Before Mr. Justice Mukerji and Mr. Justice Bajpai.

DAVASHANKAR (Praveire) v. BOMBAY, BARODA AXD | 1931
CENTRAT, INDIA RATLWAY COMPANY  (Drrex-_ P 24
DANT).*

‘Fort—Negligence of railway company in keeping level-cioss-
ing gate open—~Collision bekween plaintiff’s car and rail-
way engine—Contributory negligence.

Where the plaintiff is guilty of contributory negligence he
is not entitled to lay the whole of the blame on the negligence

_ *Becond Appeal No. 1856 of 1928, from a decree of Kauleshar Naih
Rai, Judge of the Cowt of Small Causes, exercising the powers - of &
‘Subordinate Judge of Cawnpore, dated the 15th of June, 1998, reversing
@ decree of Gopal Chand Sharma, First Additional Munsif of Cawnpore,
dated the Bth of March, 1928. : : ) '



