
In the present case,.although the security was de- 1931 

posited without obtaining any previous direction, the 
■court ordered notice to issue before the period esptred.
It must accordingly be deemed to have by implication cia\-ga *
given the necessary direction. • ’

Of course, the question whether the security is 
sufficient and satisfactory need not be finally determined 
during the period of thirty days. Indeed, the plaintifi 
decree-holder may come in afterwards and challenge its 
sufficiency. The mere fact that it is found afterwards 
that the security was sufficient, would not make the de­
posit of the security within the time in any way defective.

B y  t h e  C o u r t .— The application in revision is dis­
missed with costs.
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Before Sir Shah l\iuha)nmad Sulaimfm Acting Chief Justicey 
Mr. Justice Mukerji and Mr. Justice Boys.

BHAG-WATI PANDE (Defendant) v . BADRI PANDE
AND ANOTHER (PlAINTIPPS) --------- —

Provincial Small Cause GouHs Act {IX of 1887), section 85—
Suit instituted in M unsifs court emerdsing Small Cause 
Gcurt powers— Succeedmg Munsif did not have such 
powers hut the Subordinate Judge had Small Gmse Court 
powers— District Judge directed suit to be tried hy the 
successor Munsif as a regular suit— Order and trial 
ultra vires— Appeal— CiDil Procedure Code, section 24.
While a suit was pending before a Munsif exercising small 

cause court powers, he was transferred and was succeeded by ' 
another Munsif who had no such powers. There was at the 
•time a Subordinate Judge with small cause court powers whose 
local jurisdiction extended to the Munsifi in question. The 
District Judge passed an order directing the new Munsif to 
'try the small cause court cases which were pending before his 
predecessor, as regular suits.- The new Mansif accordingly , 
iried the suit as a regular suit and decreed it. The defendant 
preferred an appeal but the . appellate coint dcclincd to en- 
tertain it on the ground that no appeal lay. ffeld, in revi- 
'sion,—-

The direction given by the District Judge to the new 
Munsif was not an order of transfer within the meaning of

»Civii Eevision No.



1931 section 2-1 of the Civil Procedure Code, and clause (4) of that
B h a g w a t i  section had no application to the case.

Pâ de transfer of the Munsif there was a
Badbi Subordinate Judge exercising jurisdiction as a small cause 

P a m d e .  Judge, the suit should, under section 35 of- the Pro­
vincial Small Cause Courts Act, have gone to the file of that 
Subordinate Judge, and the trial of the suit by the new 
Munsif was without jnrisdiction and therefore an appeal would 
lie.

When a judicial officer, who does not possess small causi 
court powers, hears and decides, in the absence of an order 
of transfer under section 24 of the Civil Procedure Code, a 
suit which was pending before his predecessor in office esfi- 
cising small cause court jurisdiction, the decree is appealable.

Qwcere, whether it is possible under section 24 of the Civil 
Procedure Code to order the transfer of a case from a court of 
small causes which has ceased to exist, or from the court of an 
officer invested with small cause court powers who has been
transferred and there is no other officer possessing such powers
in that locality, to another court.

'The following is the referring order in accordance 
with wliicli the case was referred to a Full Bench

SuLAiMAN, A. C. J., and B a jp a i, J. :— This case has been 
deferred to a Division Bench by a learned Judge of this Court, 
in view of the importance of the subject and a certain amount 
of conflict of opinion.

The plaintiffs instituted a suit for recovery of Es. 182 
principal and interest in the court of the Munsif of Bansi who 
was invested with small cause court powers. After he was 
transferred from the district another Munsif took over charge, 
who was not invested with such powers. There was an 
Additional Subordinate Judge at Bansi at that time who was 
invested with small cause court powers. The Additional Dis­
trict Judge on the 1st of July, 1928, directed the new Munsif 
■to transfer all the cases pending on the small cause court side 
of the Munsif’s com't to the re '̂ular side. His order was in 
the following terms : “ The small cause court cases pending
in the court of the Munsif of Bansi will be tried by the present 
incumbent of the office as regular suits, as he has not got the 
small cause court powers. The attention of the said learned 
Munsif be drawn to section 35 of the Small Cause Courts Act 
and these cases would be dealt with as provided by the Small 
Cause Courts x\ct.”
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In pursuance of this order the Munsif transferred this 
particular c.ase from the small cause court side to the regular b h a g iv a t i  

side and decreed the claim. A_n appeal was preferred to the 
District Judge by the defendants, but he transferred the appeal B a d e i  

to the Subordinate Judge for disposal. The learned Siibordi- 
iiate Judge declined to entertain the appeal on the gi'oimd 
that no appeal lay to him.

The defendants have corne up in rerision and urge that 
an appeal lay to the lower appellate court and it has wrongly 
refused to exercise jurisdiction. If the appeal did lie, then 
undoubtedly it would be a fit case for interference under sec­
tion 115 of the Code of Civil Procedure.

A laro'e number of cases of this High Court, leaving aside 
cases of the other High Courts, have been cited before us. It 
must be conceded that there is to some extent a conflict of 
opinion on the true interpretation of section 35 of the Pro­
vincial Small Cause Courts Act and section 24 of the Code of 
Civil Procedure. In the case of Mangal Sen v. Rup Ghayid
(I) the learned Judges seemed inclined to think that, no matter 
whether section 35 of the Provincial Small Cause Courts Act 
applied or section 24 of the Cade of Civil Procedure applied, 
there would be no appeal from the decree. This case was 
dissented from in. the case of Sarjii Prasad v. Mahadeo Pande 
(,2) but appears to have been followed in the case of SuJcJm v. 
PMghunath Das (3).

Although the facts of each case are somewhat different, it 
may be broadly stated tliatl in the cases ol Sarju Prasad- v.
Mahadeo Pande (2), Zaniir-ul-Hasan Khan v. Imdad AU Khan 
(4), AllaJi Balihsh v. Karim Bajihsk (5) and Faqir-lJllah 
Hikma,t-UV.ah (6) section 35 of the Provincial Small Cause 
Courts Act was applied and it was considered thiat an.appeal lay 
from the first court’s decree. On the other liand, in the cases 
of Udho Singh Y. Mid Ghand (7), Ghhotey Lal ^. Lakhmi 
Chand Magan Lai (8), SuWia v. Raghmath Das (3), Ghaturi 
Singh v. Mst. Bmiia (9), Ram Charan Banwari Lai v, Kishori 
Lai Ram Sarup (10) and Jad Narain Misra v. Sarda Pershad
(II) section 24 of the Code of Civil ProcedTire was considered to 
be applicable and the tria,l court’s decree was considered to be 
final. Of course most of these cases are either' reconcilable, 
with or distinguishable from each other.

(1) (1891) I .L .E ., 13 AIL, 324. (2) (1916) L L .E ., 37 AH., 450.
(3) (1916) I .L .E ., 39 All., 214. : (4) (1921) 44 AIL, 59.
(5) (1926) L L .E ., 48 All., 818. (6) (1925) X.L.R., 47 AIL; 925.^^^^^  ̂ ^
(7) (1916) 14 A .L .J ., 705. (8) (1916) I .Ii.E ., 88 AIL, 425.
^9) (1918) L L .E ,, 40 AIL, 525. (10) (1938) L L .E ., 50 All., 810.

: (11) (1928) 26 A .L .J., 839. :̂ *
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1931 There is, however, one aspect of the qitestion which does 
not appear to have been considered in these cases. No doubt 
sections 4, 32 aaid 33 of the Provincial Small Cause Courts 
Act make it clear that the Siame officer if invested with small 
cause court powers is to be deemed to be different courts, viz., 
a court of small causes and an ordinary civil court.

Section 35 of the Provincial Small Cause Courts Act is 
subject to the provisions of the Code of Civil Procedure, and 
would not be applioable where there is any special provision in 
the Code. Prima facie section 2'5 deals with a case where 
•either a court of small causes or a court invested with such 
jurisdiction has ceased to have jurisdiction. It provides that 
any proceeding which would bave been taken in the court 
which has now ceased to have jurisdiction “ may be had” in 
the court which, if the suit out of which the proceeding has 
arisen were about to be instituted, would have jurisdiction to 
try it. It would seem to follow tha,t if the court of small 
causes has ceased to exist, or the of&cer invested with sucl̂  
powers has been transferred, then the proceeding would be 
had in the new court, which would have jurisdiction to try the 
suit if it were filed on that date afresh. Accordingly if there 
is in the district any other court or officer invested with povv̂ ern 
to try the small cause court suits in that area, H is that court 
or officer who would have jurisdiction to continue the proceed­
ing. On the other hand if no such court or officer remains 
in the district then the suit if filed would have to be filed in 
the ordinary civil court and the proceeding accordingly would 
be cognizable by court.'

The use of the word .“ may” might indicate that all the 
cases pending in the coart of small causes or of the officer who 
has ceased to have jurisdiction need not automatically go over 
to the new court, but that pending any order by ia superior 
court a party may take any proceeding in the court indicated 
by the section.

It would also seem that the new court, unless it werf 
a court of small causes or a court invested with such jurisdic­
tion, would not necessarily be deemed to be a court of small 
causes so as to make its decree non-appea,lable under section 
27 of the Provincial Small Cause Courts Act.

Section 24 of the Code of Civil Procedure gives power to 
the High Court or the District Judge to transfer a case pend­
ing in one subordinate court from that court to itself or to an­
other subordinate court land sub-section (4) provides that a



•coui’t trying any suit transferred or witbdrawn under this sec- 1931

tion from a court of small causes shall, for the purposes of snch ------------
JjbITACtW'^TI

suit, be deemed to b,e a court_of small causes. It follows tliat p^n-bb 
the court to which the suit has been transferred under section 
■24 being a court of small causes, would dispose of the suit iis 
such and no appeal would lie from its decree.

Section 150 of the Code of Civil Procedure also lays down 
that the court to which the business is transferred shall have 
the same powers and shall perform the same duties as those 
of the court from which the business was so transferred. Sec­
tion 17 of the Bengal, North-Western Provinces and Assam 
Civil Courts Act confers jurisdiction on the court to which the 
business has been transferred.

It may not necessarily follow that the court to which such 
business has been transferred and which has the same powers 
and duties as the former court necessarily itself becomes a 
court of small causes so as to make its decree final.

One would be inclined to think that section 24 
contemplates the transfer of a case from one existing court to 
another existing court. But if a court of small causes or an 
officer invested with small cause court powers does not exist 
in the district it would be difS.Gulii. to imagine that there is any 
court of small causes in existence from which a suit can be 
transferred to an ordinary civil court. When such a 
contingency arises section 35 would empower the court which 
for the time being would have entertained the suit, if freshly 
filed, to deal with the case. At the same time it would also 
appear that if .a court of small causes or another officer invested 
with such powers is already available in the district who can 
take cognizance of the suit or proceeding, then the successor 
•of the officer recently transferred, who himself does not possess 
the powers of small cause court, would not be entitled under 
section 35 of the Provincial Small Cause Courts Act to take 
it up suo motu. An order of the District Judge would be 
required to transfer the case to his file.

In many cases where a Munsif or Subordinate Judge* lias 
been transferred there is in the district some other officer 
invested with the powers of small cause court for the particular 
area concerned. Under section 35 it would be such officer 
who would have authority to entertain the proceeding. It 
would therefore seem to* follow that; in such ;a case: the pew :
Munsif cannot try the case b y ‘merely* himself transferring it 
from the original side of his predecessor to his '̂own regular
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side. In sncli. cases an order by the District Judge under sec­
tion M  of the Civil Procedure Code would be indispensable 
before the nev? Munsif can proceed with the suit.

The order of the District Judge quoted above, which 
affects numerous cases, is capable of two interpretations. If it 
was not an order under section 24, then there is undoubtedly 
a conflict of opinion as to the legal position. Even if that 
interpretation be not accepted, there would be the cpiestion 
whetlier an order of his must be deemed to be an order under 
section 24 of the Code of Gi\̂ il Procedure, although it 
expressly refers to section 35' of the Provincial Small Cause 
Courts Act, when the latter section was not at all applicalSle. 
We think that this case raises substantial questions of law 
for reference to a Full Bench.

W e accordingly direct that this case be laid before the 
Ch iee  J u s t ic e  for the constitution of a Full Bench.

Mr. Harnandan Prasad, for the applicant.
Mr. SMua Prasad Sinha, for the opposite parties.
M ukerji, J. :—This is an aipplication in revision 

by the defendant in a suit instituted in the court of the 
Munsif of Bansi exercising the powers of a Judge, small' 
cause court.

While the suit was pending, the Munsif exercising 
the powers of a Judge, small cause court, namely, Mr. 
Shy am Beliari Lai, was transferred. He was succeeded 
by a gentleman who was not iiiTcsted with the pow’er'-v 
of a Judge, small cause court. This was Mr. Jamil 
Ahmad. At the date already mentioned, namely, the 
16th of June, 1928, the Subordinate Judge of Basti sit­
ting at Basti was invested with tlie powers of a Judge, 
small cause courtV up to the pecuniary jurisdiction of 
Rs. 500, and Iiis local jurisdiction extended up to Bansi-

On tlie transfer of Mr. Shy am Behari Lai, the 
Additional District Judge of Gorakhpur sitting at 
Basti gave certain directions in respect of the cases 
pending in the court-of Mr. Shyam Behari Lai. So far 
as the small cause court cases were concerned, his order 
was as follows : “ The small cause court cases pending
ill the comi of the Munsif of Bansi will be tried by the



Mukerji, e>,

(Present incumbent of the office as regular suits, as he issi
lias not got the small cause court powers. The atten- BnArriT.m 
tion of the said learned Mimsif be drawn to section 35 
of the Small Cause Courts Act, and these cases should

1?
be dealt with as provided by the Small Cause Courts 
A c t / ’

In pursuance of this order or direction, the Munsif,
Mr. Jamil Ahmad, took cognizance of the case and tried 
it as a regular suit. He decreed the claim of the plain­
tiffs, and the defendant filed an appeal before the Addi­
tional District Judge at Basti, He transferred it to 
the court of the Subordinate Judge at Baisti, and that 
learned Subordinate Judge declined to entertain the 
appeal on the ground that no appeal lâ ^

The defendant lias come up in revision, and several 
points of law have arisen out of this aipplication.

The first question to be considered is whether the 
order of the Additional District Judge at Basti was an 
order of transfer within the meaning of section 24 of 
the Civil Procedure Code. The reason for this enquiry 
is that where a small cause court case is transferred froiG 
a court exercising that jurisdiction to a court not exer­
cising small cause court jurisdiction, the court trying 
the suit is to be treated as a small cause court for pur­
poses of that suit. It follows that no appeal is main­
tainable. On the other hand if section 24 does not 
apply, there is a difference of opinion as to whether an 
appeal is maintainable from the ultimate decree that 
may be passed in the suit.

We have already read the order that was passed 
by the learned Additional District Judge, and we are 
of opinion that this order was not an order of transfer 
within the meaning of section 24 of the Civil Procedure 
Code, but was merely drawing the attention of the Mim- 
sif to the fact that there was a provision in the Small 
Cause Courts Act in scction 35 to tJie effect that the 
successor; of the Judge, small cause court, should try 
the'suit, : «
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1931 Such being our opinion, we need not consider the
r'.;,uiwATj fact wlietlier the Additional District Judge at Basti had

p a n d e  qj, jimsdiction to order a transfer of a case from one
B.4PM court to another. Nor is it necessary to consider whe-

P a u d e . . '  j?ther it is possible under the law to order the transfer of 
a case from a court wliich no longer exists to another 

Mv.ke.rii, j. These questions do not any longer arise for
determination.

Tlie next question that we have to consider is whe­
ther the decree of the learned Mnnsif, Mr. Jamil Ahmad, 
was appealable nnder the law.

We have already mentioned that at the date, the
16th of June, 1928, the Subordinate Judge of Basti was
exercising jurisdiction as a Judge, small cause court, 
up to Es. 500. That being so, under section 35 of the 
Small Cause Courts Act the suit under consideration 
should have gone to the file of the said Subordinate 
Judge exercising small cause court jurisdiction. In 
this view, the learned Munsif should not have tried the 
suit. The suit having been tried without jurisdiction, 
an appeal would lie, and therefore the learned Subor­
dinate Judge was in error in holding that an appeal 
was not competent.

The next question is whether, when an officer with­
out possessing small cause court jurisdiction hears a 
case which was pending before his predecessor in office 
exercising small cause court jurisdiction, and makes a 
decree, the decree is appealable? On this point there 
is some difference of opinion. In this Court in Mangat 
Sen v. Rtip Chand (1) the view was taken that the de­
cree would be unappealable, being a decree of a court o f  
a small cause court jurisdiction. This view was dissent­
ed from in Chhotey Lai v. Lakhnii C'kand Mdgan Lai'
(2). It is necessary to consider this point, in view of 
tlie fact that the learned Munsif decided the case.

We are of opinion that the- decision in Chhotey .Lai 
V. Lakhmi Chand Magan Lai (2) laid down (he ]}etter-

( 1 )  ( 1 8 9 1 )  J . L . R . ,  1 3  A l l . ,  ^ 4 .  ( 2 )  ( 1 9 1 0 )  I . L . R . ,  39  A ) ! . ,  m . .
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law. The fact that no appeal is permitted from a de~ issi
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cree made by a Judge, small cause court, is due to the ehacayati 
iprovision of section 27 of the Small Cause Courts Act,
Tliat rule does not apply when a case is decided by a 
successor of a Judge of a court of small causes under 
section 35 of the Act. Section 35 comes after sec’̂ ion 
27, which reads as follows : ‘ SSâ e as proyided by this 
Act, a decree or order made under thei foregoing pro­
visions of this Act by a court of small causes shall be 
final.”  Section 27 not being applicable, and the officer 
actually making the decree not being invested with the 
powers of a Judge, small cause court, we fail to see 
why a finality should attach to a decree made by him.
We accordingly hold that the case of ChJiotey Lai v.
La.khmi Ghand Magan Lai (1) lays down the better 
law.

We have ascertained tliat the present Munsif at 
Bansi exercises small cause court jurisdiction up to the 
amount of Rs. 100 only. The present suit, therefore, 
will not be cognizable by him. We have also ascertain­
ed that the jurisdiction of the Subordinate Judge at 
Basti exercising small cause court powers has been 
limited to Basti Mnnsifi, and does not extend to Bansi 
Mimsifi. We have now to decide where we should send 
the case back for retrial, for there must be a retrial be­
cause the trial was by an officer who had no jurisdiction 
to hear the case.

Applying section 35 of the Small Cause Courts Act, 
that court should have jurisdiction to hear the case now, 
which would have jurisdiction to hear the suit in case 
it were now instituted. It should follow that the Mun­
sif of Bansi should hear the case a>s a regular suit, the 
feree  in which would be appealable.

As a matter of precaution,: however, we, having ;set 
aside the order of the Subordinate Judge of Basti de­
clining jurisdiction to ]->ear tiie appe<a], remand the case 
to the court of the /ulditioiipd, Dists'ict Judge at Basti.

, (1) (1916) T .L .B .,  38 All., m .
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1932 He will cause the suit to be transfeo'ed to tlie court of
BmciwATi the Munsif of Bansi or to such other court as may have 

jurisdiction over the subject matter, having regard to 
principle laid down above.

We are not avv-are of the jurisdiction that the learn- 
Mnherji, j. ed Additional District Judge at Basti has, in -tfie matter 

of ordering transfers of suits and appeals. The juris­
diction that is vested under section 24 is vested in the 
District Court, which, according to the definition given 
in the Civil Procedure Code, is tlie principal court of 
original civil jurisdiction. There can be only one 
principal court of original civil jurisdiction in 
a judgeship, and that must be the court of the District 
Judge of Gorakhpur. If the learned Additional Dis­
trict Judge at Basti finds that having regard to the pro­
visions of section 24 he has no jurisdiction to transfer 
the case, he will obtain an order from the District 
Judge at Gorakhpur for the transfer of the case to the 
proper court.

As none of the parties are to blame for what has 
happened, we direct that tlie costs here and hitherto 
shall abide the result.

SuLAiMAN, A. C. J. :— I concur in the order pro­
posed. Where section 24 of the Code of Civil Proce­
dure can apply, the District Court would have pov/er to 
transfer a case pending in one subordinate court to an­
other subordinate court. I f  the case is transferred or 
withdrawn from a court of small causes, then under sub» 
section (4) the court to which it is transferred for trial 
shall, for the purposes of such suit, be deemed to be a 
court of small causes. It follov\'S that the court to 
which the suit has been transferred under section 24 
would dispose of the suit as a court of small causes, and 
no appeal -̂ '̂ould lie from its decree. This result would 
not follow where there is no transfer under section 21 
■of the Code of Civil Procedure.



V,
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Obviously section 24 contemplates the transfer of - 1931 
a case from one existing court to another existing court, 'sa.u-wm 

tlierefore, a court of small causes has ceased to ex- 
ist or the officer invested witli small cause court powers 
has been transferred from the district and there is no 
other officer possessing such powers, there would be no 
court from which the District Court can under section sujaiman, 
24 of the Code of Civil Procedure transfer the case to 
an ordinary civil court. The contingency where no 
court or officer invested with small cause court powers 
exists is provided for in section 35 of the Provincial 
Small Cause Courts Act.

Section 35 of the Provincial Small Cause Courts 
Act is subject to the provisions of the Code of Civil Pro­
cedure and would not be applicable where there is a.ny 
special provision in the Code. Prima facie section ;̂ 5 
deals with a case where either a court of small causes 
or a court" invested with such jurisdiction has ceased to 
have such jurisdiction. It provides that any proceed­
ing which would have been taken in the court which 
has now ceased to have jurisdiction ' ‘may be had”  in 
the court which, if the suit out of which the proceeding 
has arisen were about to be instituted, would have juris­
diction to try it. It follows that if the court of small 
causes has ceased to exist or the officer invested with 
such powers has been transferred, then the proceeding 
would be had in the new court which would have juris­
diction to try the suit if it were filed on that date afresh- 
Accordingly if there is in the district any other court or 
■officer invested with powers to try the small cause court 
suits in that area, it is that court or officer who would 
have jurisdiction to take cognizance of the suit and con­
tinue the proceeding. In such a case the successor of 
the officer recently transferred, who himself does not 
possess the powers of a small cause court, would not be 
entitled under section 35 of the Provincial Small Cause 
'Courts Act to take it up sno motu and can only act if 
the case were transferred to him under sectioj  ̂ 24, On
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the otiier liand, if no sncIi court or officer remains in the 
district then the suit if iiied would have to be filed in the 
ordinary civil court, and the proceeding accordingly 
would be cognizable ])V such court.

In many cases where a Munsif has been transferred, 
there is in the district a Subordinate Judge invested 
with the powers of a small cause court for the area with­
in the jurisdiction of the. Munsif. Under section 35 of 
the Provincial Small Cause Courts Act it ŵ ould be such a 
Subordinate Judge VNdio would have authority to enter­
tain the proceeding. A  new Munsif who comes to take 
the place of the Munsif transferred but who does not 
possess the small cause court powers would have no ju­
risdiction himself to transfer the case from the small 
cause court side of his predecessor to his own regular side. 
The case would go automatically to the Subordinate 
Judge who is invested with small cause court powers. 
If there is such a 'Subordinate Judge it would be open 
to the District Judge to transfer the case from the court 
of the Subordinate Judge with small cause court powers 
to that of the new Munsif without such powers. I f  
there is no such Snbordinate Judge with small cause 
court powers, the Munsif will under section 35 of the 
Provincial Small Cause Courts Actliave to try it on the 
original side, and the District Judge would have no 
power at all to act under section 24 so as to transfer the 
case to the new Mrinsif and make him a court of small 
causes. He can, of course, transfer the case from the 
Munsif’ s file to any other court, bnt the suit would cease 
to be a small cause court suit. An appeal in such cases 
would lie to the District Judge.

B oys , J. :— I concur in the judgment of and order 
■proposed by Mr. J ustice Miikebji.

B y the Court ;— We set aside the order of the 
Subordinate Judge of Basti declining jurisdiction to 
heaj- the appeal, and remand the ease to the court of tlie 
Additional District Judefe at Basti. He will cause the



suit to be transferred to the court of the Mimsif of Eaiisi  ̂ mi 
or sucli other court as may have jurisdiction oyer the sub­
ject matter, having regard to the principle laid down in 
the above judgments. If the Additional District Judge 
finds that he has no jurisdiction to transfer the case, lie 
will obtain an order from the District Judge at Gorakh­
pur for the transfer of the case to the proper court.
We direct that the costs here and hitherto shall abide 
the result.
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Before Sir Shah Muhammad Sulaiinan, Acting Chief ' JnsUce,
Mr. Justice Mukerji and Mr. Justice Boys.

LILx4 (Objector) MA-HANG-E (Applicant)."'' . v
Civil Procedure Code, section 115— Revision— Other remedy 

available— Practice— Succession A ct (X X XIX  of 19'25), 
sections 193, 195— Apjjointmcnt of curator— Order jailinfj 
to set forth grounds— Irregularity,
Section 115 of the Civil Procedure Code is no doubt dis- 

cretionary and therefore it is open to the High Courfc to decline 
to interfere in particular cases. As a matter of practice, ordi­
narily the High Court would not interfere if another conve­
nient renaedy is open to an applicant, particularly when that 
remedy is by way of appeal to 8- lower court. But it cannot 
be laid down as a general proposition that the Pligli Court has 
no power of interference at all or should not interfere where 
there is another remedy by way of a suit open to the applicant.
The remedy.^by way of a separate suit would iuvolve a pro­
tracted litigation and is not always a convenient remedy. Each 
case must be considered on its own merits and if the court 
below has acted without jurisdiction or with material irregu­
larity and the applicant has been seriously prejudiced and 
interference is called for in the interests of justice, there is no- 
reason why the appHcant for revision should be driven to a 

r more circuitous remedy by way of a separate suit.
Where an order for the appointment of a curator under 

section 195 of the Succession Act was passed after the appli­
cant was examined and there were materials before the Dis­
trict Judge on which he could be satisfied as to the existence 
of the conditions required by sections 193 and 195. bui; the 
order did not specifically set forth the grounds on which he-

*Oivil Eevision No. 309 of 1930.


