
Before Sir Shah Muhammad Siilaiman, Acting Chief Justice, 
and Mr. Justice Banerji.

BALZOE* SINGH ( D e fe n d a n t )  v . EAG-HUNA'NDAN  ̂
S m a H  ( P l a i n t i f f )  a n d  MAKUND SAEUP ( D e f e n -  
d a n t ) .*

Eindu law— Joint family property-—Alienation hy father or 
manager— E'Xchange with other p-operty— Invalid if no 
legal necessity or family benefit.

An alieBation of joint familj'’ property, by excliange with 
other property, ma.de by the father or manager is liable to he 
cliallenged by the other members of the family if it was not 
executed for legal necessity or for the benefit of the family.

Although in speaking of the powers of the father or 
maniager to, alienate the joint family property the ancient 
Hindu texts do not refer to exchanges or leases, but only to 
sales, mortgages or gifts, yet the principles governing the 
powers of alienation have been applied, by decisions of the 
Privy Council, to transactions other than sales, mortgages 
or gifts, e.g., to permanent leases, and are similarly applicable 
to exchanges, which are equally ahena-tions.

Mr. tS. B. L, Gaur, for the a,ppell'ant.
Dr. K. N . Katju and Mr, Panna Lai, for the 

respondents.
SuLAiM AN, A. C. J., and B a n e r j i ,  J. :— This is 

a defendant’ s appeal arising out o f a suit for pre
emption. The defendant was a stranger at the time of 
the' institution of the suit and the plaintiff was a co
sharer. Dnring the pendency of the suit the defendant 
vendee first obtained a deed of gift and then two deeds 
of exchange in order to defeat the claim for pre
emption. This gift and these exchanges were obtained 
from persons who were members of joint Hindu 
families and all the members had not jomed in these 
transactions. The learned Subordinate Judge has 
accordingly held that these acquisitions do not confer 
■an indrfeasible interest in the mahal on the defendant

* First Appeal No. 451 of 1929, from a decree of Korlar Nath Mehni, 
Additional S'ubordinate Judge of Bxilaadshalir, dated the 29th of June, 1029,
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1931 vendee and so do not entitle him to defeat the plain
tiff’ s claim. H© has further found that the gift was 
obviously voidable at the option of the other members 
of the donor’s family and that the exchanges also were 
liable to he defeated because they were not for the 
benefit of the family of those persons from whom they 
had been obtained by the vendee.

The learned advocate for the defendant appellant 
argues before us that there is nothing in the Hindu 
law which allows a Hindu son or a minor member of a 
joint Hindu famiiy to cliallenge an alienation by way of 
exchange made by the fatlier or the manager. The 
.largunient is tliat the power of disposal vested in the 
father is absolute and is only restricted by certain texts 
which curtail his power. It is pointed out that the 
ancient Hindu texts do not speak of exchanges but only 
refer to sales and mortgages or gifts by the father. It 
is to be conceded tliat there is no express text which 
confers absolute a,uthority on the father to transfer the 
joint family property by way of exchange. The learn
ed advocate for the defendant argues that inasmuch as 
in transactions of sale, gift or mortgage tlie property is 
frittered away, which is not the case when an exchange 
is made, there ought to be a distinction.

It is not for us now to go back to the old ancient 
texts behind the authoritative commentaries. As 
observed by their Lordships of the Privy Council in 
TJiahooram Sahidci v. Mohun Lall (1), ' ‘To alter the 
law of succession as establislicd by a uniform course of 
decisions or even by the dicta of received treatises, by 
some novel interpretations of the vague and often 
conflicting texts of the Hindu commentators, would be 
most dangerous, inasmuch as it would unsettle existing 
titles.”  There can be no doubt that the ]:>rinciples 
governing the powers of alienation of a father have 
been applied to transactions besides, gifts, sales and

(n (1867) 11 Moo. I.A ., 386 (403),



mortgages. The same principles liave been extended 
to tlie cas« of peniian’eiit leases. We may refer to tlie 
case decided by tlieir Lordships of the Privy Comicil ®.  ̂
in Palaniaqypa C\eity v. Sreematk DeimiJcaniony DAS’ S in g h ,

Pamlara Sannadhi (1). It has to be conceded that the 
old texts do not refer to leases, just as they do not 
expressly refer to exchanges.

In the Benares school of Hindu la-w the father is 
no longer the sole owner of the joint estate, but all the 
members by birth acquire an interest in it. His status 
is probably that of a manager, though as against his 
sons he has the advantage of their pious obligation to 
pay his personal debts. It would therefore follow that 
in the absence of any express authority there would be 
no power in the father to alienate joint family pro
perty in which other members are also interested and 
who do not consent. In numerous cases decided by 
their Lordships of the Privy Council his powers regard
ing ''alienation”  have been referred to. An exchange 
is equally an alienation. We may refer to the case 
of Brij N(train y, Mmigal Prasafl (2) where the result 
of the authorities was summarised by their Lordships 
of the Privy Council and the restricted power of the 
manager in the family property was emphasised.
We must therefore hold that a deed of exchange 
executed by a father or manager is liable to be challeng
ed by the other members of the family if it was not 
executed for legal necessity or for the benefit of the 
estate. The transaction would however be binding on 
the other members if it was of such a nature as ^  
prudent owner in the ordinary management of an 
estate would make. .

The court below has gone into the facts and come 
to the conclusion that the exchange naade by the tra..ns- 
ferors to the vendee was not for the benefit of the 
transferors’ family. The learned Subordinate Jwlge

(1) (1917) 40 Mad., 709. (2) (1933) 6̂* All., %
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has pointed out that obviously there was no necessity for 
them to make the transfers. As regards 43eiiefit, it 
is quite clear that the property given away by exchange 
was situated in the residential village of these trans
ferors and was conveniently situated and was •an, 
advantageous property. On the other hand, the pro
perty taken by these transferors was situated in another 
village wliich was ]iot their ancestral village and was 
at some distance and less convenient. It is not disputed 
before us that tlie values of tlie two properties were 
about the sarae, There was, therefore, no reason why 
tlie transferors should give away a share in their 
ancestral village in lieu of a share in another village. 
The suggestion that they might possibly have intended 
to become co-sharers in the other village was not made 
in the court below and this explanation was not offered 
by the transferors. As a matter of fact the learned 
Subordinate Judge was very sceptical about this 
transaction, and he was inclined to believe the oral 
evidence produced on behalf of the plaintiff which was 
to the effect that some cash consideration was secretly 
received by the transferors. That consideration would 
go into the pocket of the executants of the deed of 
exchange and would not necessarily benefit the family 
or the estate. The vendee was given, a chance in the 
court below to show that tlie exchanges were of such 
a nature as would be binding on the other members o f 
the family and that accordingly they were not de
feasible. He failed to do this. We agree with tie 
court below that the vendee has not acquired an inde
feasible interest in the property taken in exchange and 
therefore cannot defeat the plaintiff pre-emptor.

The vendee claimed the amount diie under a 
preliminary decree for sale on the basis of a mortgage 
deed which creates a charge on the property in dispute. 
The decretal amount was no part of the sale considera- 

-liion and" therefore the plaintiff was not bound to pay



that amount. The learned Subordinate Judge has 
rightly pointed out that the property will go to the baij?ob 
plaintiff subject to the prior encnmbrance, if  it
Qiihqkfq Eagfd.w -SU DSISIS.

The appeal is accordingly dismissed with costs.
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Before Mr. Justice Muherji and Mr. Justice Allen.

INDPvAJIT PEATAP BAHADUTl rP.LATNTiFP') t’ . SEAA^AK ,
June, 24

PAT (Defendant).* ■-—

Agra Tenancy Act (Jjocal Act JTI of I926\ sections 132, 1B8 ;
seJieclule IV , group A, serial No. 4— Suit for arrears of
rent— Rent payable in Itind— Crops no lonrjer emsUng—
W hether suit maintainah 1 e .

Where rent is payable in Idnd by flivision of cropf? , a suit 
for the recovery of three years’ ai’i’eai's of rent in the shape 
of its money equivalent is maintainable, though ithe crops are 
no longer present, according to section 1321 and schedule IV , 
group A, serial No. 4, of the Agra Tenancy Act. There is 
nothing in section 138 of the Act which stands in the way of 
such a suit. It is not impossible to estimate the value of a 
crop if the crop itself has ceased to exist. If in a particular 
case no criteria for the estimate be available, the suit will be 
dismissed for want of sufficient evidence, but not because such 
a suit was not maintainable at all. ■

Mr.  S ' a w / m r f o r  the appellant.
'Mr. Prasad Smha, for the respondent.
M ukerji and A llen , JJ. :—-This is a plaintiff’ s 

appeal arising out of a suit for arrears o f rent and it 
raises a point o f  law which is not covered by any 
decision of this Court.

It appears that the defendant pays rent in land 
and it is usual to divide the produce of the field on tlie 
Spot in the presence of both the parties. The plain
tiff’ s case was that there was an arrear of three years’

* Second Appeal No. 1007 of 1928, from a decree of Te} Narain 
Mnlla, District Judge of Gorakhpur, dated the lltb of January, 1928, con
firming a decree of Udit Narain Singh, Asaistanf Goll«ctor first clapa of 
Gorakhpur, dated the Sth of Bepiember, 1927.
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