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read with other enactments passed subsequent thereto.
Tf under the Usurions Loans Act, which wag passed
after the Negotiable Instruments Act but before the
promissory note in question was executed, the court
has a discretion to reduce interest in a proper case,
there is nothing in section 79 of the Negotiable Instyu-
ments Act which excludes such a discretion. The
Usurious Loans Act, section 2(3), is applicable to all
suits for the recovery of loans advanced after the com-
mencement of that Act. It is quite gencral and
includes not only suits based on bonds but also on
negotiable instruments. We are clearly of opinion
that section 79 does not exclude the jurisdiction of the
court conferred on it by the Usurious Loans Act.

The lower court has found that 30 per cent. simple
interest agreed to by the defendant was unreasonable
in the circumstances in which the parties were at the
time the loan was advanced. Nothing has heen shown
to us to justify a view contrary to that of the court
below in that respect. The rate of interest which has
heen allowed by the court is prima facie reasonable.
We hold that the appeal and the cross-ohjection should
both be dismissed. Accordingly the decree appenled
from is upheld. The appeal and the cross-objection
are dismissed with costs.

REVISIONAL CIVIL..

Before Sir Shal Muhammad Sulaiman, Acting Chicf Justice
and Mr. Justice Niamat-ullah.

PURAN LAL awp orHRRs (Pramires) . RUP CHAND
AND OTHTRS (DEFENDANTS)*

Arbitration—Civil Procedure Code, schedule 11, paragraph
5—Appointment of arbitrator by court in contravention
of preseribed  procedure—Revision—0ivil  Procedure
Code, section 115—*‘Case decided’’—Ground of revision,
A suit having "heen referred to arbitration, the nomi-

nated arbitrators either refused or neglected to act. In course
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of time one B was appointed arbitrator, but he also refused 191

to act. Two days afterwards the court appointed one G as Popan Law
arbitrator and directed the parties to pay Rs. 159 as his ¢ Gaum.
remuneration. After B’s refusal and before G’s appointment

neither party had required the other party by notice to

appoint arbitrator, nor had the court called upon the parties

and given them time to do so.

Held, in revision, that the court had no power to appoint a
new arbitrator without following the procedure laid down by
paragraph 5 of schedule TT of the Civil Procedure Code ; and in
making such appointment the court acted, if not altogether
without jurisdiction, certainly illegally and with material
irregularity in the exercise of its jurisdiction so as to bring
the case within the scope of section 115 of the Civil Procedure
Code.

Held, also, that the appointment of a new arbitrator by
the court, when the court was not authorised by law to
make the appointment, amounted to a ‘“case decided’’ within
the meaning of section 115 of the Civil Procedure Code, so as
to enable the High Court to interfere in revision.

Messrs. B. K. ’Conor and Akhtar Husain
Khan, for the applicants.

Messrs.  Igbal Ahmad and K. C. Mital, for the
opposite parties.

Nravar-vrram, J.:—This is an application for
revision by the plaintiffs and arises out of a suif
brought by them for partition of family property.
The parties agreed, on the 8th June, 1929, to refer the
dispute between them to the arbitration of four
persons, including one Madho Ram as an umpire,
and an application was presented on the 24th of
June, 1929, asking for a reference to the aforesaid
arbitration. Accordingly the matter was so referred.
Madho Ram refused to act. By an order, dated 23rd
August, 1929, the court directed the parties to nomi-
nate another arbitrator in place of Madho Ram.
Before any nomination could be made by the parties,
the plaintiffs applied, on the 2nd September, 1929,
praying that the arbitration be superseded: The
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1981 court rejected this application and appointed one Babn
Pomax Lax Bimal Prasad as an arbitrator by an order, dated 3rd
Rw Cmuo, September, 1929. The order itself merely appointed

Babu Bimal Prasad as an arbitrator, but it was
Niama.  COTSTTUE by the lower court as amounting to a
allah, 7. reference to Babu Bimal Prasad as the sole referce.

It should be mentioned that the arbitrators other than

Madho Ram had neglected to act as arbitrators,

though they had not pO%lthB]y refused to act as such.
" Babu Bimal Prasad also refused to act as an arbitrator
on the 5th September, 1929. By an order, dated 7th

September, 1929, the court appointed Mr. Girraj

Bahadur as an arbitrator, directing the parties to pay

Rs. 150 as his remuneration. On the 28th November,

1929, the plaintiffs applied for revocation of the

reference, expressing their unwillingness to proceed
with the arbitration; but that application was rejected.

On the 9th December, 1929, the plaintiffs again

applied for the revocation of reference. This was also
rejected. On the 16th January, 1930, the plaintiffs
tool objection to the legality of the appointment of

Mr. Girraj Bahadur as arbitrator. The application

was rejected. Some proceedings took place before
the arbitrator after the 16th January, 1930. The
present application for revision was filed in this Court
on the 7th March, 1930. Tt appears that the award
was made by Mz. Girraj Bahadur on the 12th March,

1930, and filed in due course in the court below.

One of the grounds faken in revision has
reference to the power of the court to appoint Mr.
Girraj Bahadur without previous notice having been
given by the defendants to the plaintiffs to nominate an

~arbifrator, as required by paragraph 5 of schedule II
~of the Code of Civil Procedure. It is not in dispute
that no notice was given by the defendants to the plain-
tiffs to appoint an arbitrator in place of cither Madho
Ram or Babu Bimal Prasad. Tt is argued that Mr.
Girraj Bahadur was appointed in continuation of
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proceedings following the order of the court dated the

1931

23rd August, 1929, by which time was given to the Topw Tar

parties to nominate an arbitrator. It is said that
Babu Bimal Prasad refused shortly after his nomina-
tion, and the appointment of Mr. Girraj Bahadur by
the court must be considered to be part of the proceed-
ings started by the court’s order dated the 23rd August,
1929. T am unable to take this view of the matter.
The court had to fill up the vacancy caused by the
refusal of Madho Ram to act; and when the parties
neglected to make a nomination, for which an
opportunity was given to them by the order dated the
23rd August, 1929, the court appointed Babu Bimal
Prasad. This marked the termination of one stage of
the proceedings. It could not at that time be anticipat-
ed that Babun Bimal Prasad would refuse, as he
subsequently did on the 5th September, 1929. The
court should have adopted the procedure laid down by
paragraph 5 after Babu Bimal Prasad refused to act
as an arbitrator. In the absence of notice by one of
the parties to the other to appoint an arbitrator, the
court had no power to appoint Mr. Girraj Bahadur
in place of Babu Bimal Prasad. This view was taken
by a Bench of this Court in Jagonnath Sohu v. Chhedi
Sakw (1) and also in Abdul Ghani v. Din Dayal (2).
I am clearly of opinion that the court had no power to.
appoint Mr. Girraj Bahadur to act as arbitrator with-
out the formalities required by paragraph 5 of schedule
IT of the Code of Civil Procedure being observed.

- It is argued that no case has been decided within
the meaning of section 115 of the Civil Procedure
Code and therefore no revision can. lie. The argu-

.
Ror Cmawnp..

Nivmat-
ullah, J.

ment implies that the stage when a case is decided has -

not yet arrived and will arrive in future when a decree
is passed on the foot.of the award. 1T think that the
order of the court, dated the 7th September, 1929,
appointing Mr. Girraj Bahadur as the arbitrator and
(1) (1928) LL.R., 51 AlL, 501. (@) (1919) LLR., 41 AL, 578.
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making a reference to him, does amount to a ‘“‘case’
decided within the meaning of section 115 of the Code
of Civil Procedure. To take any other view would
be to put a premium on unnecessary procecdings in
which a large number of witnesses may be examined
by the parties and the award which the arbitrator
might eventually make may be declared by the court
to have heen made by an arbitrator who had been
illegally appointed and had in consequence no jurisdic-
tion. . I am, thercfore, of opinion that on a reference
being made to an arbitrator whom the court had no
power to appoint, a “‘case’” should be considered to
have been decided within the meaning of section 115
50 as to empower this Court to interfere in revision.

It has been argued by the learned advocate for
the respondents that great delay occurred in applying
for revision and that the applicants had acquiesced in
the appointment of Mr. Girraj Bahadur by taking
part in the arbitration proceedings before him. I have
already referred to no less than two applications hav-
ing been made by the applicants for revocation of
the reference, both of which were dismissed by the
court. Finally, they objected specifically to the
appointment of Mr. Girraj Bahadur, though the
objection made no reference to paragraph 5 of schedule
IT of the Code of Civil Procedure. In view of these
circumstances it cannot be said that the applicants
acquiesced in either the appointment of Mr. Girraj
Bahadur or the decision of the case by arbitration.
It is quite clear that the plaintiffs were throughout
anxious to have the matter decided by the court and
to have the arbitration superseded. No case of acquies-
cence, in my opinion, has been made out; and if the
appointment of Mr, Girraj Bahadur was invalid so
as to make an award made by him to be considered

Jillegal, the applicants are entitled to have the appoint-

ment of Mr. Girraj Bahadur set aside by this Court
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in revigion instead of waiting till such time that an
award is made and a decree based thereon is passed
by the court.

It has been pointed out that the application for
revision is directed against the court’s order of the
5th February, 1930, rejecting the plaintiffs’ applica-
tion, dated the 16th January, 1930, which prayed
“that the arbitration proceedings may be declared
null and void and the case may be heard or any other
arbitrator with the consent of the parties may be duly
appointed’’, which order, at any rate, does not amount
to a “‘casc’’ decided within the meaning of section 115.
It is not necessary to decide whether the order dated
the 5th February, 1930, is one which can be the subject
of an application for revision; as I am clear that the
court’s order, dated 7th September, 1929, by which
Mr. Girraj Bahadur was appointed an arbitrator and
f reference was made to him is an order which the
court had no power to pass. Accordingly, the whole
proceedings subsequent to that order must be considered
to be tainted with illegality. Consequently, if the
order of the 7th September, 1929, can be revised, as
I think it can be, all proceedings following that order
must necessarily fall through. In this view of the
case I allow this application in revision, set aside the
order of the court dated the 7th September, 1929, and
direct it to proceed according to law.

Svraman, A, C. J.:—This revision purports to
be against an order refusing to declare that the
arbitration proceedings are null and void. The order
ig either in the exercise of the discretion of the court
or is a decision that in law the arbitration is not void.

I am clearly of opinion that no revision would lie

from this order. Rut, as pointed out by my learned
brother, it has been brought to our notice that the
carlier order of the 7th September, 1929, is open to
serious objection. T would, therefore, agree to that
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order being set aside, unless there is any estoppel
against the applicants. '

No doubt, the application is filed rather late, i.e.,
about six months after the passing of that order; but
it cannot be said that the applicants acquiesced in it
and that their conduct amounted to estoppel. On
several occasions they protested against the arbiiration
and applied to the court for its revocation. Tt is quite
clear to my mind that if there hag heen a grave
illegality or material irregularity, it would be open to
the applicants to challenge the award on that ground
even after a decree in terms of it has heen passed. Tt
would, therefore, be a saving of fime, labour and
money if| on being satisfied that the decree will have to
be set aside, we were to interfere cven at this stage.
In the case of Jagannath Salw v. Chhedi Sahw (1) it
has been held by a Bench of this Court that the appoint-
ment of a new arbitrator which is not authorised ig
a “‘case’’ decided within the meaning of section 115 of
the Civil Procedure Code. As the Tull Bench ecase
of Buddhu Lal v. Mewa Ram (2) is not directly
against this view, I am not prepared to differ.

It may be assumed in favour of the respondents
that the court had power to appoint onc arbitrator in
place of the four when they neglected to act; and it
may, therefore, be assumed that the appointment of
Babu Bimal Prasad was not mnecessarily irreqular.
But when Babu Bimal Prasad refused to act, the court,
without waiting for the defendants to serve a notice on
the plaintiffs or without giving time to the parties to
appoint a fresh arbitrator, proceeded to appoint Mr.
Girraj Bahadur as the sole arbitrator and fixed o fee
for him. This was on the 7th September, 1929.

There is certainly authority for the view that if
the procedure laid down in paragraph 5, schedule IT,
as regards the giving of notice and the opportunity to
the other party to be heard, is not followed, the court

(1) (1928) L.L.R., 61 AlL, 501. @) (1921) LL.R., 43 All, B6d,
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has no power to appoint a new arbitrator. It is,
however, not necessary for me to decide in this case
whether the court would be acting without jurisdic-
tion and its order would be wltra wires if that proce-
dure bad not been followed. It may well be said with
equal force that the rule as to notice and the opportunity
to the opposite party to be heard is a rule of procedure,
and the failure to comply with it would not amount to
want of jurisdiction. I have, however, no doubt in my
mind that the act of the court would be illegal and there
- would be material irregularity in procedure so as to
bring the case within the scope of section 115.

Ag pointed out by my learned brother, there were
several irregularities in this case. Not only was no
notice served by the defendants on the plaintiffs calling
upon them to nominate an arbitrator in place of the
one who had refused to act, but there was even no
opportunity given to the plaintiffs to be heard. It has
been contended on behalf of the respondents that inas-
much as on a previpus occasion the plaintiffs had
failed to nominate an arbitrator and the court had to
appoint Babu Bimal Prasad, the subsequent proceed-
ings, consequent upon the refusal of Babu Bimal
Prasad, in which the court appointed Mr. Girraj
Bahadur must be considered to have been in the same
continuation. This contention cannot be acecepted.
When the court passed a definite order appointing Babu
Bimal Prasad on the 8rd September, 1929, the
previous proceedings came to an end; and a fresh right
to serve notice on the opposite party arose when Babu
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Bimal Prasad in his turn also refused to act. I,

therefore, agree that it was the duty of the court to
wait for a week after the service of a fresh notice or,
at any rafe, to give sufficient time to the parties to
nominate an arbitrator in place of Babu Bimal Prasad.

before it formally appointed Mr. Girraj Bahadur.

Another irregularity was that no formal application
was made to the court by the defendants requesting

58AD.
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¥ the court to appoint some ong as arbitrator on  the
Poy Lst ground thet the plaintiffs had failed to nomisate one.
mor Cawo. Ag already pointed out, no date was fixed for the

disposal of this matter and the parties were not heard
Suleiman, before the order appoiating Mr. Girraj Bahadur was
460 pagsed. The order, thevefore, has been both unflair
and unjust to the plaintiffs, and I agree that if ought
to be set aside.

FULL BENCH.

Before-Sir Shah Muhammud Swlaiman, Aeling Chicf Justice,
Mr. Justice Mukerjii and Mr. Justice Doys.
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Civil Procedure Code, order XXXII, rule 6~—=Securily bond for
withdrawing money deposited n courl in favour of
minors decree-holders—Hypothecation bond in name of
court—Assignment of sccurilty bond by the courl in
javour of the beneficiarics—Whelher rogistered deed of
transfer mnecessary—"Transfer of Property Act (IV  of
18892), section 2(d)—Registration Aet (XVI of 1D0K),
section 17(2) (vi).

Where a court obtained under order XXXIT, rule 6 of the
Civil Procedure Code, a security bond which hypothecated
Immovable property to secure a proper disposal of money, due
to minors, deposited with it, an assignment of the sccurity
bond in favour of the minors on their attaining majority in
order to enable them fo realise the money from the surely
need not be made by way of a regu’arly stamped and registered
deed of sale, but may be made by an order passed by the court.

An assignment of the security bond hy the court to an-
other person amounts realiy to an authorisation of such person
by the court to sue upon it, and is not necessarily a transfer of
an interest in immovable property. Tven if the assignment
were o be deemed to amount to a transfer, which would ordi-
narily have to be effected by a registered document, there would

“first Appeal No. 11 of 1929, from a2 decree of Zorawar Singh,
Subordinate Judge of Aligarh, dated the 18th of September, 1028,



