
19S1  ̂ recent Full Bench case, Eam Karan Singh v.
e ^ “lAM Nalcchhed Ahir (1) it has been held that in the oircum- 

MtrrESKA. ’stances of this case a second suit, is not barred by the 
pro¥ision.s of order II, rule 2, Code of Civil Procedure 

As regards the question whether the point could
■ he raised in a first appeal, we are clearly of opinion 
that it could be raised. The point was a pure question 
of law to he argued on admitted facts, and went to 
the root o f the case.

In the result we allovv̂  the appeal, set aside the 
decree of the court below and restore the decree of the 
court of first instance, with costs to the appellant 
throughout.

6 8  t h e  IN D IAN  LA W  R E P O R T S .  ̂ [V O L . L I V .

Before Sir Shah Muhammad Siilaiman, Acting CMef 
Justice and Mr. Justice Young, 

i m  BALIvIStlEN BAS ( D e f e n d a n t )  v . BEGHAN PANDEY
J a n e ,  22. (’P la iN T IF P ) .*

Specific performance— Contract to sell imniovahle property—  
Sale deed executed hut not registered— Suit for GO'm- 
pulsory registration of sale-deed— Decree defective and 
infructuous— Suc î suit not the only remedy of vendee—  
Registration Act ( XVI  of 1908) sectiofi 77— Êes judicata. 
Where a person enters into a contract to sell certain 

immovable property and executes a sale deed but wilfully 
abstains from getting it registered, section 77 of the Regis­
tration iVct does not provide the only esclusiYe relief to the 
other piarty, and the latter is entitled to enforce specific per­
formance of the contract and to obtain actual possession. So  ̂
where the decree in a suit under section 77 for the compulsory 
re,gistrp«tion of the sale deed came to an infructuous termina­
tion, owing mainly to defect in its form, it wbs held that 
the purchaser could maintain a suit for specific performance' 
of t̂he contract and for recoTery of possession.

The mere faikire of a suit under section 77 or its infruc- 
-tnous termination canncA operate as res judicata to bar a suit 
for speciSfi performance of the original contract; that section 
is confined to a relief for the registration of a particular 
document which has been executed, and no other relief can b© 
claimed under it.

“Second Appeal No. 887 of 1928, from a decree of Jagi3ishwar Nath 
Ksid, Additional Subordinate Judge of Benares, dated, the 14th of April,. 
1928, confirming a decree of Bind Basni Prasad, Mnnsif of Havali, dated tlie 

^23rd of November, 1927.
(1) T .L .B ., 53 A il., 951.



Dr. K. N. Malaviya, for the appeilant.
Mesf'rs. A . Saiiyal, K . Verma and Gadadhar 

PrasafI, for the respondent.
SuLAiMAN, A. C. J. and Y oung, J. :—This is a 

defendant’s appeal arising out of a suit for specific 
performance. Under a registered agreement, dated the 
I8th of May, 1924, the defendant accepted earnest 
money and undertook to sell certain immovable property 

to the plaintiff. A  sale deed was executed, and it v/as 
presented for registration by the veUidee, but the defen­
dant did not turn up on the day when it was to bs 
registered. An application was afterwards made 
to the Sub-Registrar for the registration of the sale 
deed, but that was refused as the defendant did not 
again appear. An appeal to the District Registrar 
was also dismissed because the defendant did not 
appear to admit the document and the document was 
not proved. The plaintiff then brought a suit under 
section 77 of the Indian Registration Act for the 
■compulsory registration of that particular document. 
The case was fought out and the finding was in favour 
of the plaintiff. The decree, however, was in the form 
directing the defendant to get the sale deed registered 

T/ithin thirty days. If the correct form had been 
adopted the learned Munsif should have allowed the 
plaintiff to take it to the registration office for registra­
tion. The defendant however appealed to the District 
Judge, but after the period of thirty days expired he 
withdrew his appeal on the ground that the decree had 
become a nullity as the sale deed was not produced t e  
registration within thirty days. As a matter of fact 
he himself had made default, asi the Miinsif’ s decree, 
had directed him to get it registered. The plaintiff 
had made an application to the Munsif within the 
thirty days for the return of the document in order 
that he might present it for registration. This appli­
cation was dismissed as the decree of the Munsif* did

VOL. L IV .] ALLAHABAD SESIES. 6 9



THE INDIAN LA.W E E P O R T S . [V O L . LiV...

193 V

D a s

s.
B e o ha n

P a n d e y .

not direct him to get the document registered. An. 
iiifnictiioiis appeal was filed to tlie District' Registrar, 
but it also failed. In the result the plaintiff did not 
obtain the relief which he might bave got under section 
77 of the Registration Act. He then iD.stituted tlie 
present suit for the specific performance of the original 
contract. Various defences were raised, but all the 
issues were found against the defendant and the suit 
was decreed by both the courts below.

It is contended before us that the only remedy 
which the plaintiff had was the one allowed to him. 
mider section 77 of the Indian Registration Act, and 
that the suit under that section having failed, ])is 
remedy was exhausted and he no longer had any further 
cause of action against the defendant. In support of 
this contention reliance is placed on certain Madras 
cases, among which Satymuvrayanci v. CJiinna Yen- 
katarao (1) maybe mentioned. This case dissents from 
the view taken in this High Court in the case of Anier 
Chand v. Nathu (2). The view of this High Court lias 
been followed by tlie Calcutta High Court as well as by 
the Patna High Court: Nasiruddin Midda v. Sidh00‘ 
Mia, (3) and Uma Jha v. Chetn Mander (4),

■ It seems to us that the original contract substan­
tially was for the sale of the immovable property by 
the defendant to the plaintiff and not for the mere 
signing of a particular document or of its presentation' 
for registration. It cannot be said that the defendant 
has fulfilled his contract completely by merely signing; 
the sale deed without getting it registered. The' 
property admittedly is still in his possession and has- 
not legally passed to the plaintiff. It is therefore" 
impossible to hold that the contract entered into by tliî  
defendant has been fully carried out. “

Section 77 of the Indian Registration Act permits
(1) (1925) 49 Mad., 302.
f3) (1917} 14- In(iian Cases. 3G1,

(2) (1910) 7 A .L .J., 887.
(4) 1926"Pat., 89.



a suit for  a decree directing tlie document to be regiS- 
tered. Tliat obviously refers to a relief for, the balkishe? 
registration of that particular document wliicii had' «. 
been executed and the re.gistration o f which was 
refused. Under that section no otlier relief can be 
claimed. This has been clearly held by this 
Court in Kanhaya Lai v. Sardar Sw(f(i (1) . and 
Ram Glmlain v. Mst. Menda (2). It is therefore 
obviouB that the mere failure o f  a suit under 
section 77 or its infructuous termination cannot 
operate as res judicata in a suit brought for the specific 

perforinance of the original contract and for recovery 
o f  possession o f  the immovable property. The suit 
is based on the original cause o f action v/hicli was 
independent and separate from the cause of action 
arising from the refusal of the vendor to register the 
sale deed. It is also quite clear that the remedy which 

the plaintiff claims in the present suit is for the specific 
perform ance o f the contract by executing a new and, 
fresh document and for recovery of actual possession.
Such reliefs could not have been claimed in the 
previous suit. We are unable to hold that section 77 
provides the only exclusive relief to the plaintiff, who 
has paid consideration and earnest money to the defen­
dant who has promised the transfer to him of the 
immovable property. There is absolutely no reason 
why lie should not be able to enforce the contract 
specincally and obtain actual possession.

The only point that remains for conisideration is 
whether there has been anything in the conduct of 
the plaintiff which would disqualify him from obtain­
ing the equitable relief of specific performance. No 
doubt such a relief is discretionary, but the ordina:^ 
presumption is that a contract for the transfer of 
immovable property cnniiot be compensated for by 
damages. The finding of the lower appellate court 
makes it quite dear that it was,the, defendant himself

(1) (1907) 29 All., 284. (2) (1921') 19 A .L J ., 224.*
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who was to blame throughout. On two occasions he 
BAigisHEN not appear before the Sub-Uegistrar and he did 

d! not turn up before the District Registrar.  ̂He also 
S S y. frivolously resisted the plaintiff’ s suit under section 

77, and then although the decree was against him he 
did not obey that decree. The plaintiff has been 
knocked about from court to court but it cannot be 
said that he was in any way negligent. The Munsif 
had passed a decree in his favour and against the 
defendant, and although the form of it was not proper 
the plaintiff submitted to it, hoping that the defendant 
would be bound by it. In view of all the circumstances 
we agree with the view taken by the court below- We 
accordingly uphold the decree of the court below and 
dismiss the appeal with costs.

7 2  THE INDIAN LAW REPORTS., [vO L . LIV.

Before Mr. ^Justice Kendall and Mr. Justice Bajpai.

1931 G x \ N G A  N A T H  a n d  a n o t h e r  ( x \ p p lto a n ts )  v . Z A L I M  

\>u.^ 22.^ S I N G - H  AND ANOTHBE (OPPOSITE PAETIES).*'

Provincial Insolvency /let (F of 1920), sections 9(l)(c) and 
16— Petitioning creditor withdrawing his applicfltion for 
adfudication— Substitution of another creditor to con- 
imne the proceedings— 'Not necessary that such creditor 
should have himself duly petitioned within three months 
of the act of insolvencij.

In the wording of section 16 of tbe Provincial Insolvency 
Act the only condition laid down, as a requisite for the person 
to be substituted for the original petitioner who does not 
proceed with due diligence on his petition, is that such person 
must be a creditor to whom the debtor may be indebted in the 
amoT;nt required by the Act in the casê  of a petitioning' credi­
tor.  ̂ It is not necessary that such creditor should have 
himgelf presented a petition for the adiudication within 
thrpA months of the act of insolvency or that at the time of the  ̂
substitution be should be entitled according' to sectio.n 9(1) fc) 
of the Provincial Insolvenc}  ̂ Act to present an insolvency 
petition.

’^Seennd Appeal No. 7 of 1080, from an orfTer of Rai BfihaTi L ai, 
Additinnal, District Judge of Aligarh, dated the 17th of March, 1930.


