
FULL BENCH.
Before Sir Muhammad Sulaiman, Acting Chief Justice,

Mr. Justice Young and Mr. Justice Sen.

A L I M UHAM M AD KHAN (Plainti3?f) -y. ISHAQ A LI
K H A N  AND OTHERS (DEFENDANTS)."  ̂ 1 9 .

Civil Procedure Code, section  2 6 ;  order 111, rules 1  and 2 ;  

order I V , rule 1 ; order V I, rule 14— Presentation of plaint 
— Plaint presented hy next friend of alleged minor who 
was really a major— Irregularity curable— Jurisdiction.

A  s u i t  w a s  f i le d  i n  t h e  n a m e  o f  t h e  plaintiff b y  h i s  m o t h e r  

acting a s  n e x t  friend a n d  describing h i m  a s  a  m i n o r ,  w h i l e  i n  

f a c t  h e  was o f  a g e .  I t  w a s  f o u n d  t h a t  the suit h a d  b e e n  

a u t h o r i s e d  b y  h i m  a n d  t h a t  it w a s  prosecAited b y  h i m  i n  p e r 

s o n ;  i t  w a s  a l s o  f o u n d  t h a t  the mistake w a s  a  hona -fide o n e .

The first court considered that in the circumstances there was 
no serious defect in the suit and decided the suit on the merits.
Tiae lower appellate court considered that the defect was so 
aefious that it could not be remedied, and dismissed the suit.
O n  s e c o n d  a p p e a l —

Held  t h a t  t h e  m i s d e s c r i p t i o n  o f  t h e  p la in ti 'f i : a s  a  m i n o r  

s u i n g  t h r o u g h  h i s  n e x t  f r i e n d  a ,n d  a n y  c o n s e q u e n t  d e f e c t s  i n  

t h e  s i g n a t u r e ,  v e r i f i c a t i o n  a n d  p r e s e n t a t i o n  o f  t h e  p l a i n t  w e r e  

t e c h n i c a l  d e f e c t s  o r  i r r e g u l a r i t i e s  o f  p r o c e d u r e  w h i c h  d id  n e t  

a f f e c t  t h e  j v i r i s d i c t io n  o f  t h e  c o u r t  t o  e n t e r t a i n  t h e  s u i t ;  a n d  

t h e  s u i t  s h o u l d  n o t  b e  d i s m i s s e d ,  b u t  t h e  p l a i n t i f f  c o u ld  a n d  

s h o u l d  b e  a , l lo w e d  t o  a m e n d  t h e  m i s d e s c r i p t i o n ,  a n d  t h e n  t h e  

a p p e a l  i n  t h e  l o w e r  a p p e l l a t e  c o u r t  s h o u l d  b e  p r o c e e d e d  w i t h .

N e i t h e r  s e c t i o n  2 6  n o r  a n y  o t h e r  p r o v i s i o n  o f  t h e  C i v i l  

P r o c e d u r e  C o d e  i n  e x p r e s s  t e r m s  r e q u i r e s  t h a t  t h e  p l a i n t i f f  

s h o u l d  f i le  t h e  p l a i n t  p e r s o n a l l y  o r  b y  a  p e r s o n  d u l y  a u t h o r i s e d  

b y  h i m .  I f  t h e  l e g i s l a t u r e  h a d  i n t e n d e d  t h a t  t h e  a b s e n c e  o f  

t h e  p r e s e n t a t i o n  o f  t h e  p l a i n t  b y  t h e  p l a i n t i f f  o r  b y  s o m e  p e r -^  

s o n  d u l y  a u t h o r i s e d  b y  h i m  w o u l d  a l t o g e t h e r  o u s t  t h e  J u r is r  

d i c t i o n  o f  t h e  c o u r t ,  t h e  l a n g u a g e  u s e d  w o u l d  h a v e  b e e n  d e 

f i n i t e  a n d  s p e c i f i c .  T h e r e  b e i n g  n o  s r fc h  s p e c i f i c  r u l e ,  i t  i ?  

d o u b t f u l  w h e t h e r  o r d e r  I I I ,  r u l e  1 ,  w o u l d  a p p l y ;  i f  i t  d o e s  n o t  

a p p l y ,  t h e  p r e s e n t a t i o n  b y  a  p e r s o n  o r a l l y  a u t h o r i s e d  t o  d o  

Bo w o u l d  b e  v a l i d .  B u t  e v e n  i f  i t  d o e s  a p p l y ,  t h e  o m i s s i o n  t o

 ̂Second Appeal Wo. 1009 of 1928, from  a decree of Brij Behari 
Subordinate Judge of Mainptiri, dated tlae: 5th of M arch, 1928,‘'reverfling a. •* 
decree o f Siraj-tiaclin, ]\fiinsif of Shikphabad, da+ed the ‘24th of April. lOi?.
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19B1 .comply with this provision would be a mere irregularity anu 
Atr'tojAM- would not cause an absence of jurisdiction. Tils (|ourt would 

mad' Khak discretion to allow the irregularity to be cured or not.
Au I f  die plaintiff has acted in good faitli and without gross iieg* 

E ha-n . ligeuce, and it is fair and just to allow the defect to be cui^edj 
the court would undoubtedly do so.

Messrs. S. C. Goyel and S. B. L. Gaur, for the 
a|)pellant.

Messrs. Iqhd Ahmad and M. A. Aziz, for the res
pondents.

S u xa im a n , A.C.J., Y o u n g , and S e n , JJ. :—  
This case has been referred to a larger Bench because of 
some apparent conflict in the observations made by this 
Court in a number of cases.

The suit ŵ as for |jre-emption and was filed in tlie 
name of Ali Muhammad Khan, stated to be seventeen 
years and eleven months old, under the guardianship of 
his motlier. It was instituted on the 28tli of August,. 
1925. The plaint was signed by the niotlier and by a 
pleader appointed under a vakalatnama beriring her 
signature. It was not disputed in the courts below 
that the plaintiff was aware of the institution of the 
suit and that in fact he was prosecuting it. Before tire 
hearing of tlie case when the iplaintiff was questioned he- 
stated that his father had died when he was still a child 
and he did not know his correct age but had learnt from̂  
his colleagues that he was about eighteen years of age.. 
The vendees did not challenge the fact of the minority 
of the plaintiff, but a rival pre-emptor did so. The 
learned Munsif while discussing the course adopted by 
the plaintiff considered that he chose the method o f 
filing the suit throwgh a next friend because it was a 
doubtful case, and for him it was the proper course. 
He thought that, because the plaintiff himgelf had been 
prosecuting the suit, there was no serious defect in the 
fr^me of the suit. If he was a major he fully under- 

"stood hi^ interest, and if he was a minor he was repre
sented by his next friend. The lower appellate court
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took a contraiy view of the legal iposition of the plain- 
tiff aiifl /emitted an issue for a finding on tlie question 
of minority. The finding was against the plaintiff; it ». ~ ' 
being held that he had just attained majority before tlie 
institution of the suit.

The position according to law was that a suit was 
filed in the name of the plaintiff by his mother acting 
as his guardian and next friend and describing him as 
a minor, while in fact he was of age; but the suit had 
bden authorised by him and it was prosecuted by him 
in person.

The loAver appellate court came to the conclusion 
that the defect was so serious that it could not in any 
way be remedied. It. has, accordingly, dismissed the 
ftiiit.

There is some authority for the support of the 
Tiew taken by the lower appellate court. It was 
observed in the case of Sheorania v. Bharat Singh (1) 
that a suit instituted on behalf of a person alleged to 
be a minor through his next friend, when the plaint 
was neither signed nor verified by the real plaintiff but 
only by the next friend, was defective inasmuch as 
there was no plaint by the real plaintiff before the court 
which could be amended. So far as the learned^
Judges laid emphasis on the absence of any verification 
of the plaint by the real plaintiif, their observation waŝ - 
contrary to what had been previously held by a, Full 
Bench o f this Court in Rajit'Ram v. Katesar Nath (2), 
viz., that the defect in the verification of the plaint, 
even if discovered subsequently, was in no way fatal to 
the suit and could be remedied.^ The view expressed jn  
SJieomnia’s case (1) has been followed recently by a 
Division Eench of this Court in Rulvul Amin v.
Shankar Lai (3). Eut in that case emphasis was not 
laid on the want of signature and verification, as had

a )  (1697) 20 All., 90. (2) (1896) I .L .B . ,c l8  All.", flOfi,
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1931 _been done in Sheorania’ s case/but rather on th| absence
proper presentation of the plaint. The learned 

0. Judges came to the concinsion that a plaint 
presented by a nest friend of a person who was stated 
to be a minor, while in fact he was not a minor, was 
not validly presented to the coiirtj and that, in view of 
the provisions of order lY , rule 1, and order III , rules
1 and 2 of the Code of Civil Procedure, a defect of that 
sort could scarcely be regarded as a defect or irregular
ity in any proceeding in a suit within the meaning of 
section 99 of the Code but was a plea which affected 
the jurisdiction of the court. It was, accordingly, 
held that the trial court had no jurisdiction to entertain 
the suit at all, except upon a plaint properly present
ed, It may be remarked that the absence of proper 
presentation had not been put forward as a ground in 
Sheorania’ s case.

On the other hand, there are observations in 
numerous other cases of this Court which point to the 
contrary conclusion. We have already referred to the 
Full Bench case in Uafit Ram v. Katesar 'Nath (1). 
In Basdeo v. John Smidt (2) it was held that the plaint 
in a suit which had not been signed by the plaintiff 
named therein or by any person duly authorised by 
him in that behalf was not necessarily absobitely void, 
înd that a defect in the signature of the plamt, or the 

absence of signature, where it appeared that the suit 
was in fact filed with the knowledge and by the 
authority of the plaintiff named therein, might be 
waived by the defendant, or, if necessary, cured by 
.amendment at any stage^of the suit. The learned 
Judges considered that the striking off of the name of 
the guardian and the description of the plaintiff as 
being of age, was an amendment of the plaint which 
the court had authority to permit. That was certainly 
■a case where ihe plaint had been filed by an advocate:
«a) (1896) I.L.R., 18 All., 896. (2) (1809) I.L.E., S'Ẑ All., 53.
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blit the learned Judges referred with iipproval to i%i 
several iinreported cases where the pl.aiiit liad heen fiied 
by a person who was not an advocate. . siad̂ ehas

Iix tli'8 case of III the ‘matter of the petition of issaq’ ali 
Bisheshar Nath (1) a single Judge of this Court obseiY- 
ed that rule 14 of order V I of tlie Code of Ciyil 

'Procedure, which required a pleading to be signed b}- 
a party, was merely a matter of procedure, it being the 
business of the court to see tliat that provision was 
carried out. He further held that where a suit was 
duly authorised, the proper signing of the plaint was 
a matter of practice only, and if a mistake or omissidii 
had been made, it might be amended at any time. In 
that case the plaint had been signed by another person 
on behalf of the plaintiff who was actually in jail at 
the time, and there was obviously no proper presenta
tion of it in court by him or by any person duly author
ised in his behalf. The learned Judge held that there 
was no fatal defect in the suit. A  similar view was 
expressed by another Bench of this Court in the case 
of Bomhay, Barocla and Central India Railway v.
Siyaji MilU Company (2), where it was held that any 
irregularity in the signature or verification of the plaint 
was a mere defect of procedure and could not be 
fatal when the merits of the case had not been affected.
In that case a suit had been instituted by a person not 
duly authorised, but with the knowledge and by the 
authority of the plaintiff named therein. It was 
accordingly considered that it was unimportant how 

plaint was actually filed or signed.
The other High Courts in India appear to have 

taken the view contrary to that expressed * in 
Sheorania’ s case. We may refer to the case cd Taqm 
Jan V , Ohaidulla (3) in which T r e v e l y a n  and Ameer [
Al i, JJ. , held that a suit ihstitixted by a person alleging 
himself to be a minor, the suit being brought througli

(1) (1917) L L .R ,, 40 All., Ii7. (2) A .I.E ., 1927 All., 511
: (3) (1894) 31 Cal., s66.



..  a nest frie.iid, wliiie in fact the plaintiff was not a minor
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time, need not be dismissed and tlie plaint conk! 
be amended. This was followed b_y the Calciattg, High 
Court in the case of Narayan Chandra Das v. Dulal 
Chandra Dutta (1) and by the Lahore High Court in 
the case of Anvritsaria v. Gammi (2). The Bombay. 
Higli Court in the case of Ganapati Nana Powar v. 
Jivanabai Su'banna (3) where the plaintiff’ s iniikhtar 
whO' held a special power of attorney and not a general 
povfer of attorney as required by the rules of that High 
Court had filed tlie plaint., held that that was a mere 
irregularity wdiich could be cured. In Shanmuga 
Chetty V. Narm/ana Ayyar (4) A b d u l  Eahim and 
B urn, JJ., held that ŵ here a plaintiff had been des
cribed in the plaint as a minor but had really attained, 
majority some four days before the plaint was filed by 
liis next friend under a Jiona fide belief that he was 
still a minor, the suit should not be dismissed but the 
plaint should be returned for presentation after making 
the necessary amendments by strildng off the descrip
tion of the plaintiff as a minor suing through a next 
friend and making other consequential alterations in 
the plaint. It is thus clear that there is plenty of 
authority in support of this other view^

It seems to us that in Ruhd Amin's case (5) it way 
. assumed that the Code of Civil Procedure expressly 

required that the plaint should he presented either by 
the plaintiff personally or by some person duly author
ised by hipa. Wo doubt that is necessarily implied ŵ hen 
the presentation of the plaint is necessary for the 
institution of a suit. But there is no rule which in 

express terms requires that the plaintiff should file the 
plaint personally. Nor is there any rule which, express
ly says that it should be filed by a person holding a 
general power of attorney on behalf of the plaintiff, 
or otherwise duly authorised by the latter. The most

(i) A .I.R ., 1927 Cal., 477. (2) (1924) 89 Indian Cases,
fS) (1C22) 24 Bom. L .E ., 1302. (1916) I .L .E ., 40 743.

l'5) (1923) I.L .R  , 45 A]]., 701.



tliat can be said is that this is implied by the scheme of .. J ff ! 
the rules in schedule I of the Code. If the leoislatnre %'M.ATi K
had intended-'tliat the absence of the presentation of the
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plaint by the plaintiff or by some person duly atithoris- 
ed by him would altogether oust the jurisdiction of 
tho court, the laoguage used ¥70nld have been definite 
and specific. Instead of that, section 26 merely 
provides that every suit shall be instituted by the 
presentation of a plaint or in such other manner as may 
be prescribed, without saying in express terms that the 
presentation should be by the plaintiff or his duly 
authorised agent. As there is no specific rule either 
requiring or expressly authorising the plaintiff to 
present the plaint, it is doubtful whether order III, 
rule 1, of the Code would apply to such a case. I f  it 
does not apply, the presentation by a person orally 
authorised to do so would be valid. But even i f  it 
does, W8 are clearly of opinion that the omission to 
comply with this provision would be a mere irregularity 
and not an absence of jurisdiction. The coiiTt receiy- 
ing a plaint which has not been properly presented 
Tfould have jurisdiction to dismiss it and pass orders 
on it. It would not be acting without jurisdiction if 
it did so. We do not mean to imply that a plaintifi 
has the right to get hia plaint presented by a man in 
the street. If the person-presenting it was not properly 
authorised, the presentation would be irregular. The 
court would theri have the discretion to allow the 
irregularity to be cured or not. If the plaintiff has 
acted in good faith and without gross negligence and 
it is fair and just to allow the defect to be cured, the 
court would undoubtedly do so. It is not absolutery 
helpless in the matter.

We may also refer to the case ct MoMm MoAun 
Das V . BuThg'si Buddan 8a^a {l) decided by their Lord- 
'ships of the Privy Council. There three suits had been

(1) (1889) LL.R., 17 Oal., 580.^ ;̂V^
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filed by one of three joint creditors, the others being 
Aix muham- named as co-plaintiffs with him in the plaints, which 

 ̂ alone had signed and verified. The record did not 
Ishaq au Other plaintiffs, who had omitted to sign

the plaints or to verify them, had repudiated the suits. 
It does not appear from the judgment that they had 
given any express approval of the suits to the court 
before the period of limitation had expired. The 
question was whether the other two plaintiffs must be 
considered to have been plaintiffs to the suits from the 
very beginning or from the date when certain orders 
intended to cure the defect were passed. Their Lord
ships of the Privy Council clearly held that the other 
plaintiffs became parties to the suits from the time 
when the plaints were filed and that the suits were not 
barred by lapse of time. This, in our opinion, is a 
clear authority for the proposition that the absence of 
signatures or verification or, for the matter of that, 
the absence of presentation on the part of some of the 
plaintiffs out of several, does not affect the jurisdiction 
of the court, and the suit must be deemed to have been 
dnly instituted on their behalf if it was filed with their 
knowledge and authority.

In this view of the case the plaintiff’ s suit could 
not necessarily be thrown out on the technical ground 
that the plaint as originally filed described him as a 
minor under the guardianship of his mother. The 
defect in its form should be cured, as it was due to a 
hona fide mistake. As the defect does not affect the 
merits of the case, it is not necessary to have a trial 
de noT.Q̂

We, accordingly, allow this appeal, and setting 
, aside the decree of the lower appellate court send the 
case back to that court with direction to allow the 
plaintiff to amend the description of himself in the 
plaint and then to dispose of the appeal according to- 
law. The costs of this appeal will abide the result
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