
EEVISIONAL GEIMINAL.
Before Mr. Justice Bajpai.

IClQl
EMPEEOE, V. EAM N AEESH  EAI aed otheb^s.® jvne, 15. 

Indian Penal Code, section 315— Cattle strayed, but not — '— - 
alleged or proved to liane been stolen or misappropriated 
— Person taking money for tracing and restoring cattle—
W hether guilty of offence.
Wiiere it was proved that the accused demanded a,nd 

obtained from the complainant Bs. 50 and restored to him 
two bul'locks which had strayed, but the prosecution did not 
prove that the bullocks had been lost by the commission of an 
offence and that the accused was endeavouring’ to screen the 
offender from justice and not using all means in hia power to 
cause the offender to be apprehended, it was held that the 
accused could not be convicted of an offence under section 
215 of the Indian Penal Code.

W h e r e  b u l l o c k s  h a d ,  a d m i t t e d l y ,  s i m p l y  s t r a y e d  a w a y  

f r o m  t h e  o w n e r ,  i t  w a s  n o t  f a i r  t o  p r e s u m e ,  i n  t h e  a b s e n c e  o f  

a n y  e v i d e n c e ,  t h a t  l a t e r  o n  s o m e b o d y  f i n d i n g  t h e  b u l l o c k s  c o m ­

m i t t e d  a n  a c t  o f  c r i m i n a l  m i s a p p r o p r i a t i o n  i n  r e s p e c t  o f  

t h e m .

Mr. Kiimnda Prasad, for the applicants.
The Assistant Government Advocate (Dr. M.

Wali~iiUah), for the Crown.
B ajpai, J. ;— The tliree applicants before me ha,ve 

been convicted of an offence under section 215 of the 
Indian. Penal Code. It appears that on the, night 
of the 23rd of April the complainant Hari Ram lost 
two of his bullocks, and, therefore, on the 24th of Aprils 
1930, he informed the police in the following terms:
‘ 'On Wednesday in the evening m.y four oxen were 
fed: and then tied to pegs. When everybody was 
asleep, two of them began to fight with one another and 
broke the tying strings and strayed away.”  It is clear, 
therefore, that when the bullocks were lost to the com- 
plainaait, they were lost not by reason of the commission 
of any x)ffence but by sheer accident. About six days 
later, on th:? 1st of May, there was a transaction be- ' 
tween the complainant and the accused by which tlie
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__ accused took Rs. 50 and restored the bullocks to the
Empbkoe complainant. I must accept the finding the court 

Bam N'abesh b’elow that the money was demanded and received by the 
accused, but that alone is not sufficient to bring the con­
duct of the accused within the purview of section 21§ 
of the Indian Penal Code. On behalf of the appli­
cants the case of Hemraj v. Emperor (1) and the case 
of Emperor v. Mangii (2) have been cited. The Assis­
tant Government Advocate has cited the case of Em­
peror V.  MiiJildara (3). This last case is distinguish­
able, because in that case there was a finding that the 
bullocks had been stolen. In the case before me there 
is no evidence that the bullocks were stolen. Indeed 
the first information report would go to show that the 
bullocks had simpty strayed away, and it is not fair 
to presume that later on somebody finding the bullocks 
committed an act of criminal misappropriation, in the 
absence of any evidence on that point. There is also 
no evidence and no finding in this case that 
'•the accused knew the offender, and, therefore, it is 
obvious that he cannot be said to have failed in his 
efforts to cause the offender to be apprehended and con­
victed of an offence which he might have committed. 
Where the accused merely imdertakes the endeavour to 
trace out and restore the lost property on payment of 
some remuneration, then upon this circumstance alone 
the accused cannot be said to be guilty of an offence un­
der section 215 of the Indian Penal Code, unless over 
and above that the prosecution proves that the property 
has been lost by the commission of an offence and that 
the accused is endeavouring to screen the offender from 
justice and is not using all means in his power to cause 
the offender to be apprehended and convicted of the of­
fence which he has committed. I am, therefore, of the 
opinion that the conviction of the applicants is illegal.

.1, therefoi-e, set aside the conviction and sentence 
and direct that the fine or any portion of it, if paid, 
he refunded. .The bail bonds should be disdiarged.
«(1 ) (1910) 6 Indian CassB, 250. (2) (1927) I .L .R . 50 All

(3) ■̂’ 924} I .L .E ., fr, All., 915. ’
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