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' ANISA IvHATUN a n d  o th ers  (D e f e n d a n t s ) .f
Aai^h^r, [On appeal from tlie High Court at Allahabad.]

' Mu^iammadan law— Divorce— Pronouncement mi wife's ahsenm
— Snhsequent cohahitation— Aclmoicledgment of status—
Irrevocahle dworce.
A Sunni Muhammadan of the Hanafi school thrice pro­

nounced before witnesses the formula of divorce, naming his 
wife who was not present; a few days later he executed a deed 
of divorce which stated that the three divorces had been 
given in the “ abomiuable” form. Cohabitation continued, 
however, until fifteen years later when he died, five children 
having been born to them after the divorce. During that 
period he treated the woman as his wife, and the children as 
legitimate.

Held that the words of divorce being clear and addressed 
to the wife Avere effectual although she had not been present 
and the divorce being in the hidaat, not the ahsan, form 
was irrevocable irrespective of the iddat, or period of absti­
nence from intercourse. It was not material whether the 
husband had, as was alleged, a mental intention that the 
divorce should not be effective. Subsequent acknowledg­
ments of the status of the woman and of her children were 
iaeffective in the absence of evidence of fiicts which miaht 
have made a remarriage lawful.

Ma Mi V. Kallander Annnal (1), followed. Furzund 
ossein v, Ja^u Bibee (2), distinguished.

A ppeal (N’o. 86 of 1929) from a decree of the High 
"Court (February 1, 1927) reversing a decree of the Sub­
ordinate Judge of Bijnor at Moradabad (Decembei’ 15, 
1923).

The appeal related to the right to inherit the pra 
pertjẑ  of Ghiyas-ud-din, a Sunni Muhammadan of the 
Hanafi school, who died in 1920.

„ The suit was brough* by the appellants, the brother 
and sister of the deceased, the principal defendants bein/̂ \

* Present : Lord Tb-.okeeton, Lord S a l v e s e i t , and S i r  G e o b o i ? 
Xo'WNDES.

(1) (1926) L L .R ., 5 Bang., 1 8 ;L .E ., 54 I  A. 81
(2) (1878) L L .E ., 4 Gal., 588. ' ’



respondent No. 1, who claimed to be the wife oC the 
deceased, aud respondents Nos. 2 to 6, her children b}’ eabhid 
ilie dece^sel. The appellants contended that the mar- 
riage, alleged to have taken place in Augint, 1905, ipas 
invalid in that the respondent No. 1 liad a liusband then 
living, and that in any case it had been validly dis­
solved by the deceased in September, 1905. The trial 
Jndge made a decree for tlie appellants, but upon a.ppeal 
to the High Com-t (Dalal and JJ.) it was re­
versed and the snit dismissed. The material fact? and 
the gToinids of the above decisions Oipp<?ar from iJie jndg- 
ment of the Judicial Committee.

Early in the opening of the pres-jnt a|)peal connsel 
-were directed to confine their nrginiients in the first 
instance to the question whether the deceased Lad e.ff(Ac­
tively divorced respondent No. 1.

1931, October, 20, 22, 23. Hymn for the appel­
lants : Both courts found that the Muhamma(kn foi- 
mula of divorce was thrice repeated by the deceased be­
fore witnesses, and that the deed of divorce was a 
genuine document. The absence of the wife when the 
pronouncement was made was not fatal to the validity 
of the talak : Ma Mi v. KaUmder Am-mal (1), Fid 
€hand v. Nazah Ali Chmvdhry (2), Asha Bihi y. Kadir 
Ihrahim Rowther {2). The view that the deceased did 
not really intend to divorce respondent No. 1 rests upor^ 
conjecture; in any case the talak being pronounced in 
■clear terms was effective without proof of the intention 
of the deceased: Ma Mi's case (1). A takJc between
Sunnis is effective even if given under compulsion ; 
Ihrahim Moollah v. (4). The
triple divorce was of the kind known as Si talak hainy
'that is one irrevocable from the ̂ moment when pronoun- 
ĉed. The subsequent cohabitation was unlawful but 
did not jnake the divorce inoperative. As the form 
sudopted was tlie hidaat, not tlie alisan, form, abstinence

(1) (1926) I.Tj.E:, 5 Han., 18; L.E.,64 I.A., 61.
(2) (1908) I.L .E ., 36 Cal., m  (3) (1909) LL.E ., 33 Mad.-j 22.

(4) (1869) 12 W .E ., 460.
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from intercourse during tlie kldat period was not esseii- 
hashii, tial to its validity. [Reference was made^to Wilson's 

3. '*' 'Anglo-Muliammadaii Law, 5th edition, paragraph 61 ̂ 
KmSjk 136, and notes thereto.]

Alxhl Majid for respondents Nos. 1 to 6 : The
diYorce proceedings were uni-eal and nctitioiis, and con- 
sequeiitly inoperative. That the deceased did not in­
tend that the divorce sliould be effective is shown by the 
admitted fact that cohabitation continued aftervv'ards 
for fifteen years, during which period he treated res­
pondent No. 1 as his wife and respondents Nos, 2 to 6 
■as his legitimate children. Although the Board held 
ill 31 a Mrs case (I) that if the intention was clearly ex­
pressed it need not be proved, it has never been held that 
a talak is operative if it is proved that the intention was 

.that it should not be effective, the whole proceeding 
being fictitious. The talah was a mere declaration not 
addressed to anybody; it was inoperative also for that 
reason : Furzund, Ilossein v. Jami Bihee (2). But 
even if there was a valid divorce in 1905, the subsequent 
acknowledgments of the status of the respondents gave 
rise to a presumption that there had been a remarriage : 
Hahihir Rahman CJiou'dJium v. Altaf AU Chowdlmm
(3).

The appellants were not called upon to reply.
November, 19. The judgment of their Lordships 

was delivered by Lord Teankerton :—
This is an appeal from a decree of the High Court 

at Allahabad, dated the 1st of February, 1927, which 
reversed a decree of the court of the Subordinate Judge 
of pijuor at Moradabad, dated the 15th of December. 
1923.

The dispute relates? to tlie succession to the estate 
of Ghzyas-ud-din, a Muhammadan, who died on the 
4th of April, 1920, leaving considerable mo’v b̂le and 
immovable property.

(1) im§) 5 Ban., 18; L.E., (2) (1878) I.L.E., -1 Cal, 58?.
54 I.A.. 61.®

(3)“(1921)I.L.R., 48 0a]., 856;L.E.,, IS I.A., 114,
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The appellants are plaintiffs in the suit, which wiis__
instituted on the 28th of June, 1922, and are a brother eashid 
and sister |)f Ghiyas-ud-din, and, along with respon- ' t'.' 
dents Nos." 10 to 12, who were impleaded as pro forma litSuk. 
defendants, would be heirs to Ghiyas-ud-din according 
tq Muhammadan law, if the resipondents Nos. 1 to 6 
(who were defendants Nos. 1 to 6), are unable to estab­
lish their claim to be the widow and legitimate child­
ren of Ghiyas-ud-din.

The main controversy turns on four stages in tlie 
matrimonial history of Anis Fatima, respondent No. 1, 
viz. : (1) her marriage to Manzux Husain in 1901,.
(2) her divorce by Manzur Husain early in 1906; (3) 
her marriage to Ghiyas-ud-din on the 28th of August,
1905; and (4) her divorce by Ghiyas-ud-din on or about 
13th of September, 1905.

It is admitted that Anis Fatima was married io 
Manzur Husain in 1901, but the respondents maintain 
that the marriage was invalid on the ground that both 
parties were minors at the time. The Subordinate 
Judge held the marriage to be valid on the ground that 
Anis Fatima was then adult and Manzur’ s marriage 
was contracted through his mother as his guardian, and 
this conclusion appears to have been accepted by the 
High Court.

The alleged divorce by Manzur Husain early 
1905 was challenged by the appellants on the grounds 
that it was not proved, andjthat, even if proved, it wiiB 
invalid in respect that Manzur had not then attained the 
age of discretion. Manzur himself was the only wittiess 
as to the fact of divorce, and his evidence was rejected 
by the Subordinate Judge, but was accepted by the 
High Court as proving the fact. On consideration of 
the conflicting evidence as to Manzur’s age, the Subor-: 
dinate Judge held that he had not then reached the age 
of discretion, but tJie PTigh Court reached the opposite 

\,conc1usion,
'C ab
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The Subordinate Judge lield that the marriage oi 
Gliiyas-iid-din to Aiiis FatiDia was not proved, but this 
fnidiiig was reversed by the High Court, ant t̂l ê --ippel- 

s:ff.4TLTK. iaiits acquiesced in the decision of the High Coiirtj aj'td 
merely maintained the invahdity of this marriage in the 
eÂ ent of it being held that Anis Fatima was then the 
undiTorced wife of Manzur.

Tlie fourth stage Avas tlie alleged divorce by Ghiyas- 
iid-din in September, 1905. The appellants’ case was 
that on the 13th of September, 1906, Ghiyas-ud-din

■ pronoimced the triple talak of divorce in the presence of 
wdtnesses, though in the absence of the wdfe, and that 
the latter received Es. 1,000 in ipayment of her dower 
on the same day, for wdiich a registered receipt is pro­
duced: there ŵ as also produced a tMaqnafnah  ̂ or deed 
of divorce, dated the l7th of September, 1905, which 
narrates the divorce, and wdiich is alleged to have been 
giYGB to Anis Fatima. The respondents denied the fact 
of the divorce, and, in any event, they challenged its 
validity and effect for reasons whicli will be referred to 
later. They maintained that the payment of Rs. 1.000 
was a payment of prompt dower, and that the deed of 
divorce W'as not g'enuine, in tbat it was not written or 
signed by Ghiyas-ud-din.

There are concurrent findings by the courts balow 
that G-hiyas-ud-din did pronounce the triple talak 
'divorce, and that the deed of divorce is genuine, and 
tlieir Lordships have seen no reason to depart in this 
case from their usual practice of not disturbing such find ̂ 
ings.

The Subordinate Judge held that Ghiyas-ud-din 
irrSvocably divorced Anis Fatima, and that she was, 
therefore, not his wife at the date of his death in 1920, 
find also that respondents Nos. 2 to 6, who were admit­
tedly their offspring, but all born after the date of di­
vorce, were not legitimate. The High Court came to 
the contrary conclusion on the ground that the divorce 
was fi'Ctitious and inoperative, because it was a mock



ceremoiiy performed by Gliiyas-iid-diii to satisfy iiis 
father, ̂ but witlioiit any intention on l:iis part that it 
should be real or effective. ‘

As it "eaL obyioiis tliat, in the event of their Lord- ŝiiAToy. 
ships agreeing -\̂ dth the conclusion of the Siihordinate 
Judge OD this stage of the ease, consideration of "the 
earlier stages of the ease wonld be rendered nnnece.^sary,
'Counsel were reqnested to confine their arguments to this 
stage in tlie first instance, and, after full consideration 
of these arguments, their Lordships are of opinion that 
the decision o f the Subordinate Judge was right, and. 
therefore, it will be , sufficient to deal with tliis stage 
alone.

There is nothing in the case to suggest tliat the 
parties are not Sunni Muhanimadaiis governed by the 
ordinary Hanafi law, and, in the opinion of their Lord­
ships, the law of divorce applicable in such a case is 
correctly stated by Sir E-. K. Wilson, in his Digest of 
Anglo-Muhammad.an Law (5th edition) at p. 136, as 
follows :—- ‘ 'The divorce called talali m^j be either irre­
vocable (hain) or revocable (raja). A tolak hain, while 
it always operates as an immediate and complete disso­
lution of the marriage bond, differs as to one of its 
ulterior effects according to the form in which it is pro­
nounced. A talak hain may be effected by words ad­
dressed to the wife clearly indicating an intention to 
■dissolve the marriage, either :— (a) Once, followed by 
abstinence from sexual intercourse for the period called 
the iddat; or {h) Three times during successive intervals 
'of purity, i.e,, between successive menstruations, no 
intercourse taking place during any of the three inter­
vals; or, (c) Three times at shorter intervals, or even in' 
immediate succession; or, (d) Once, by words showing 
a clear intention that the divorce shall immediately be- 
/come irrevocable. The first-named of the above me­
thods is G^led ahsan (best), the second kct,san (good),
-the third and fourth ar^ said:to he Udrnt (sinful), but
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are, neTenheless, regarded by Sunni liwyers as legally 
valid.”

In tlie present case the words of di'^orce addressed 
shatu:,-,. -£q wife, tlioiigii she was not present!"‘wSre repeated 

three times b j Gliiyas-iid-din as follows:— " I  divorce 
Anisa Khatiin for ever and render her liar am for m e /’ 
which clearly showed an intention to dissolve the mar­
riage. There can be no doubt that the method adopted 
was the third above described, and this is confirmed 
by the deed of divorce, which states that the three di­
vorces were given “ in the abominable form /’ i.e,, 
hidaat. The learned Judges of the High Conrt ha/;:r 
erred in treating the divorce as in the ahsan form, 
instead of the hidaat form.

The talak was addressed to the wife by name, and 
the case is not affected by the decision of the High Conrt 
of Calcutta in Furzund Hossein v. Janu Bihee (1), 
where the words of divorce were alone pronounced. In 
the hidaat form the divorce at once becomes irrevoca,ble 
irrespective of the iddat (Baillie’ s Digest, 2nd edition, 
p. 206). It is not necessary that the wife sliould be 
present when the talak is pronounced: Ma/MiY.
EaUander Ammal, (2), Ful CJimid v. Nazah Ali Chow- 
dJirz/ (3), Asha Bihi v. Kadir Ihmhim Rowther (4), 
though her right to alimony may continue until she is 
informed of the divorce.

Their Lordships are of opinion that tl .c- pronounce­
ment of the triple talak by Ghiyas-ud-din constituted 
an immediately effective divorce, and, while they are 
satisfied that the High Court were not justified in such 
a conclusion on the evidence in the present case, they 
are of opinion that the validity and effectiveness of the 
divorce would not be affected by Ghiyas-nd-din’s mental 
 ̂Intention that it should not be a genuine divorce, as such 
a view is contrary to all authority. A talak aotimlly

(1) (1878) 4 Gal., 588. (2) (1926) I.L.E., 5«Eang., 18(23);
L.E., U  LA., 61 (66).

m  (1908' t t  n , ,  36 O al., 184. (4) (1909) 33 M a d ., 22.



lyfjipronounced iin te  compulsion or in jest is valid and 
■effective (Baillie’ s Digest, 2nd edition p. 208; Ameer ®ashid 
A il's Muhammadan Law, 3rd edition, vol. p. 518 
Hamilton’s Hedaya, vol. 1, p. 211). ^

The respondents sought to foiind on the admitted 
fact that for about fifteen years after thfi divorce Ghi-
vas-ud-din treated Anis Eatima as Ms wife and his
■d ' « . '
•children as legitimate, and on certain admissions of 
‘their status said to have been made by appellant l^o. 1 
and respondent pro forma No. 10, who are }>roihers of 
Ghiyas-ud-din, but one© the divorce is lield proved siicb 
facts could not undo its effect or confer such a status 
on the respondents.

While admitting that, upon divorce by l̂ he triple 
tdak, Ghiyas-ud-din could not lawfully remarry Anis 
Fatima until she had married a.nother and the latter 
had divorced her or died, the respondents maintained 
that the acknov^Iedgment of their legitimacy by G-hi- 
_yas--ud-din, subsequent to the divorce, raised the pre­
sumption that Anisa Fatima had in the interval mar­
ried another, who had died or divorced her, and that 
'•rhiyas-ud-din had married her again, and that it was 
for the appellants to displace that presumption. In 
support of this contention they founded on certain dicfca 
in the judgment of this Board in SaMbur Rahman 
CJmndhury v. Altaf AH Chowdhury (1). Their Lord­
ships find it difficult to regard this contention as a 
•serious one, for these dicta directly negative it. The 
passage relied on, which related to indirect proof of a 
Muhammadan marriage by acknowledgment of a son® 
as a legitimate son, is as follows :— “ It must not be im­
possible upon the face of it, i.e., î  must not he made 
when the ages are such that it is impossible in nafcure 
for the ackiK)wledgor to be the father of the acknow- 
ledgee, or when the mother spoken to in an acknowledg­
ment, being the wife of another, or within prohibiied 
degrees of the acknowledgor, it would be apparent that'

(1) (1921) I.L .E ., 48 Cal., 856 (864) • 48 LA., 114 (120--1). '

;VOL. L I V . ]  ALLAH ABAD  S E R IE S . 5 3



the issue would be the issue of. adultery ck incest. . The-
* -acknowledgment may be repudiated by the acknow- 

ledgee. But if none of these objections occur, then tlie 
acknowledgment has more than evidential values. It 
raises a presumption of marriage— a ipresumption 
which may be taken advantage of either by a wife- 
d'aimant or a soii-claimant. Being, however, a 
presumption of fact, and not pm s et de jure, it is, 
like every other presumption of fact, ca;pable of being* 
eet aside by contrary proof.’ '

The legal bar to remarriage created by the divorce 
ill the present case would equally prevent the raising 
of the presumption. Tf the resjpondents had proved the 
f-emoval o'f that bar by proving the marriage of Anis 
Fatima to another after the, divorce and the death o f 
the latter or his divorce of her prior to the birth of the 
children and their acknowledgment as legitimate, the- 
respondents might then have had the benefit of thfl pre­
sumption, but not otherwise.

Their Lordships are therefore of opinion that the- 
appeal should be allowed, that the decree of the High 
Court should be reversed, and that the decree of the 
Subordinate Judge should be restored, the appellants tO’ 
have the costs of this appeal and their costs in the liigb 
Court. Their Lordships will humbly advise His Ma­
jesty accordingly.

Solicitors for apipellants : Barrow, Rogers aiid 
NeuiU. .

Solicitors for respondents Nos. 1— 6 ; Francis and‘ 
Harhe't.
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