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whether the time asked by the police for the remand is,
in the circumstances of the case, rcasonable or not. The
reasons given for releasing the accused on bail are (1)
that section 167 of the Criminal Procedure Code applies
to the case and (2) that the accused may be in jail for
seven months before they are put on their trial. The
first of these reasons appears to be wrong; the second is
not really sufficient.

I therefore accept the application made on behalf
of the Crown and cancel the order of the learned Ses-
sions Judge. The Magistrate will have to consider,
in the light of the above remarks, the cases of the ac-

cused individually when and if a further application is

made for a further remand.

APPELLATE CIVIL.

 Before Mr. Justice Pullan and Mr. Justice Niemat-ullah.

RAM CHARITTER MISIR (Dermypant) o. SIRAJ TELI
(PrATNTIFER)*

Guao'dians ond Wards Act (VIII of 1890), section 30—>Sale
of minor’s property by certificated guardion—DPerinission
to sell obtamed by fraud—Sale voidable, not void—=Suit
by minor to recover property—Limitation Aet (IX of
1908), articles 44, 144—Plea of limitation raised in first
court but abandoned in wppeal and raised again in second
appeal—Practice and pleading.

A certificated guardian of a minor fraudulently obtained the
permission of the District Judge to sell the minor’s property
by misrepresenting that the fransaction was a mortgage. The
minor brought a suit to recover possession of the property,

more than three years after the attainment of majority.
Held— :

According to section 30 of the Guardians and Wards Act
@ transfer made by a certificated guardian without the permis-
sion of the District Judge is voidable. Tf the permission of

*Second Appeal No. 1072 of 1928, from a decree of Shiva Warakh Lal,
Additional Subordinate Judge of Pﬂln dated the 18th of April, 1998, con-
firming a decree of Zillar Rahman, Munsif of Ballia, dated the 92nd of
August, 1997.
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the Judge was obtained through misrepresentation or fraud — 1931
the pérmission is certainly void but the transaction itself is not pyy Crarue-
void on that score. A transfer made in pursuance of such "+ UMTSIR
permission must be considered to be one made without per- :imas Twre
mission, and as such it is voidable under section 30. When

the minor, after attaining majority, brings a suit to recover
possession of the property, article 44 of the Limitation Act

applies to such suit and the plaintiff can not avail himself of

the longer period provided for by article 144 of the Limitation

Act.

A plea of limitation raised and argued in the court of first
instance, but not raised or argued in the lower appellate court,
can be re-agitated in second appeal, where there is no compli-
cation as regards the facts on which the plea rests, e.g. when
it rests on facts admitted by the plaintiff himself.

Mr. 4. P. Pandey and Miss. S. K. Nehru, for the
appellant.

Messrs.  Haribans Sahai and Janak: Prasad, for
the respondent.

Purran and Niamar-vrnam, JJ.:—This is a
defendant’s appeal and arises out of a suit brought by
the plaintiff respondent for recovery of certain property
sold by his mother, who was the certificated guardian,
during his minority, to the defendant appellant.

It appears that an application was made by the
guardian to the District Judge for permdssion to mort-
gage the property in dispute. The District Judge
made some inquiries to satisfy himself as regards the
propriety of transfer of the minor’s property and
_directed the guardian to produce the draft of the mort-
gage deed for which sanction had been applied for.
At a later date the draft of a sale deed was filed. ~It
has been found that the District Judge was under the
impression that the draft produced before him was that
of the proposed mortgage deed to which his permission
referred. The District Judge, it has again been
- found, sanctioned the draft under the impression that
it related to the transaction of mortgage to which the
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proceedings before him referred. The sale deed was

Rav Cmmi- gyentually executed on the 1st of June, 1918, for a sum

Tk MIisin
v,
Sirar oo

of Rs. 500. The plaintifi respondent instituted the
suit which has given rise to this appeal on the 22nd of
January, 1927, claiming possession and Impugning
the sale deed execuled by his guardian as void. Tt was
expressly stated in the plaint that he attained majority
on the 1st of December, 1923, a question on which the
defendant appellant joined issue. It is not necessary
for us to find the exact date on which the plaintiff
attained majority, as for purposes of the appeal it is
enough to assume that the date given by the plaintiff is.
correct.

Both the courts below have decreed the suit. The
court of first instance held that the permission of the
District Judge was obtained by misrepresentation and
fraud and that the plaintiff’s suit was governed by
twelve years’ limitation provided for by article 144.
On these findings it decreed the plaintiff’s suit for
possession subject to payment by him of a sum of
‘Rs. 244, part of the consideration of the sale deed
(namely, Rs. 500) which according to that court was
warranted by legal necessity. In appeal before the
lower appellate court the question of limitation does
not seem to have been raised either in the petition of
appeal or in arguments, and the learned Additional
Subordinate Judge affirmed the decree passed by the
court of first instance without reference to the question
of limitation.

The only point in second appeal is that the
plaintiff’s suit is, on the face of the plaint, barred by
limitation. 'We may clear the ground by disposing of
the contention put forward before us by the learned
advocate for the respondent that the plea of limitation
was abandoned before the lower appellate court. Tt is
true that the finding of the court of first instance that
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article 144 of the Indian Limitation Act applied was
not impugned in the grounds of appeal. The judg-
ment of the lower appellate court is also silent as to any
question of limitation having been raised hefore it in
course of the arguments. We are inclined to think
that the pleader who represented the appellant in the
lower appellate court was of opinicn that the question
of limitation had been rightly decided by the court of
first instance. ‘We are, however, of opinion that i% 18
open to the appellant to re-agitate the question of
limitation on the facts admitted by the plaintiff respon-
dent. If there had been any complication as regards
the facts on which the plea rests, so that the finding of
the lower appellate court could possibly have been in
favour of the respondent, we might not have entertain-
ed the plea of limitation under the circumstances
referred to; but the argument addressed to us rests on
facts admitted by the plaintiff himself. The dafe on
which, according to the plaintiff respondent, he attain-
ed majority was the 1st December, 1928, and the suit
having been instituted on the 22nd of January, 1927,
was barred by the three years’ rule, if it is applicable.
The only question is whether article 44 or artficle
144 of the Indian Limitation Act applies. Tt is argued
that as permission of the District Judge was
obtained by practising fraud, the transaction entered
into by the guardian in pursuance of such permission
is void. The contention is not, in our opinion, sound.
Section 80, Guardians and Wards Act, declares that
the transfer made by a certificated guardian without
the permission of the District Judge is voidable.- If
the permission of the District Judge was obtained
through fraud or misrepresentation it is certainly void,
‘but the transaction itself is not void on that score. A’
permission obtained by a fraudulent misrepresentation
being void is a nullity, and a transfer ostensibly made in
pursuance of such permission must be considered to be
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one made without permission, and as such it is void-
able under section 30, Guardians and Wards Act. In
this view, there can be no doubt that article 44 of the
Limitation Act is applicable, and the plaintifi cannot
avail himself of the longer period provided by article
144 for a suil for possession if his claim to have the
voidable alicnation made by the guardian during the
plaintifi’s minority set aside is barred. In the case
before us the suit, having been admittedly brought
more than three years from the date the plaintiff
attained majority, is clearly barred.

The result is that this appeal must suceeed. Tt ig
accordingly allowed, and the decrees passed by the
courts below are sct aside and the plaintiff’s suit is
dismissed.

Before Mr. Justice Young and Mr. Justice Pullan.

ADDUTL, SHAKUR (Durnsoant) v. NAND LAL axp
OTHERS (PLAINTIPRS)* _

Hag-i-chaharum—Covenant in lease binding lessee to pay to
tandlord one-fourth of sale price on transfer by lessce—

Transferee taking with notice of covenamt—Covenant not

enforceable against transferee— Transfer of Property Act

(IV of 1882), section 40.

A covenant in a lease hy which the lessee Dound himself
to pay to the landlord hag-i-chaharum, i.e. one-fourth of the
sale price whenever he sold his interest in the land, ecan not
be enforced againsti the transferee, although he has purchased
with notice of the covenant.

Haq-i-chaharum can not be consideved to he a restrictive
covenant of the kind dealt with in English law as in the case
of Tullk v. Mozhay (1).

Section 40 of the Transfer of Property Act can not be
applied to a personal obligation such as the payment of

. *Second Appeal No, 1255 of 1928, from a decree of V, Melita, Sub-
ordinate Judge of Benares, dated the 2nd of May, 1928, modifyving a decree

of Niraj Naih Mukerii, Additional Munsif of Benares, dated the 4th of
January, 1928.

(1) (1849) 2 Phill., 774,



