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Before Sir Shaly Mulhammad Sulaiman, Acting Chief
Justice and Mr. Justice Sen.
RAMTESHWAR DAYAL AND ANOTHER (DEFENDANTS) 2.
OM PRAKASH axp anoruBu (PraiNriees).*

Agra Tenancy Aet (Local Act I11 of 1920). sections 248, 24%
and 264—dAppeal from order—Order of remand by Dis-
trict Judge {n suit for profits—No appeal lics.

No appeal lies from an order of remand passed by the
District Jndge in an appeal from a suit for profits under the
Agra Tenancy Act, 1926. Section 249 of that Act clearly
bars appeals from any order passed in appeal; the words,
“order passed in appeal’’, can not be construed as meaning
“order passed in appeal from an appellate order’.

The scheme of the Agra Tenancy Act, 1926, is to provide
for appeals from ovders in certain specified cases only; and
section 248 (3) shows that order XTIII. rule 1 of the Civil
Procedurve Code is nob applicable in ils enfivety, excepting as
regards orders passed by Assistant Collectors of fivst class and
(ollettors. The omission of order XTLIII, rule 1, from lst I
of the second schedule of the Agra Tenancy Act does not make
that rule wholly applicable; its application regarding orders
passed in appeal is prohibited by section 264(a) of the Act,
fnasmuch as such application would be clearly inconsistent
with the provisions of section 249 of the Act.

Mr. H. K. Mukerji, for the appellants.

Mr. Shive Prasad Sinha, for the respondents.

SurLarman, A. C. J. :—This is a defendants’ appeal
from an order of remand passed in a suit for profity
brought by a co-sharer against another co-sharer under
section 227 of the Agra Tenancy Act. A preliminary
objection is taken that no appeal lies.

Every order passed by a revenue court is not neces-
sarily a decree. A decree has been defined as meaning
an order which, so far as the revenue court is concerned,
finally disposes of the suit.

Under the old Agra Tenancy Act it had been con-
sistently held by this Court that there was no provision
for an appeal from a mere order as distinet from a decree.

) .*Firsb Appeal No. 92 of 1930, from an ovder of Trilnki Nuﬁm? Sucm{&—i
Additional District Judge of Meerut, dated the 15th of Febivary, 1930.
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Section 240 of the new Act lays down that no appeal 1%

shall lic from any decree or order passed by any court RAL%&:::?R '
under this Act except as provided in the Act. It follows 5
that there is no absolute right of appeal, and such right O Prassss-
cannot be claimed unless there is provision for it in the
Act itself. Suleiman,
The scheme of the Act is to provide for an appeal A0
from the original decrees and also for appeals from orders
in certain specified cases. So far as an appeal to the
“High Court is concerned it is referred to in section 248,
but that relates to appeals from appellate decrees and not
from appellate orders. Then follows a heading ‘“‘Appeals
from orders.”” Under this heading sections 247 and 248
provide for appeals to Collector, Commissioner and the
Board from certain orders passed by revenue courts. It
is noteworthy that in section 248(3) there is reference to
order XLIIT, rule 1 of the Civil Procedure Code. This
fact in 1tself shows that if the whole of order XLIII, rule
1 were automatically applicable there would have been no
necessity to refer to it specifically in this sub-section.
We then have section 249 which says that no appeal
shall lie from any order passed in appeal. Taking the
section as it stands, the words ‘‘any order passed in
appeal’”’ obviously include the orders passed by the Dis-
trict Judge when hearing an appeal from a revenue court.
They cannot, by any stretch of language, be paraphrased
as meaning ‘‘further appeals from appellate orders’, as
the learned advocate for the appellants contends. -
It is pointed out on behalf of the appellant that un-
der section 264 the provisions of the Civil Procedure
Code with certain exceptions have been made applicable.
It is further pointed out that in the second schedule,
list I, attached to the Act there is no statement that order
XLIIT of the Civil Procedure Code is to be excluded.
1t is accordingly argued that by implication the whole of
order XLIIT has been made applicable to revenue cases
and therefore appeals from orders of remand are main-
tainable.
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The argument cannot be accepted. Section 264
does not make the whole of the Civil Procedure Code
applicable. In the first place it cxcludes axll. provisions
of the Civil Procedure Code which are inconsistenf with
anything in the Act. In the second place 1t excludes
211 provisions which are applicable to special suits or pro-
ceedings. In the third place it excludes those other pro-
visions which are contained in list I of the second
schedule.

As the right of appeal from orders of remand is
wholly inconsistent with the provisions of seetion 249,
there was no necessity to inelude order XLITT in list T of
the second schedule.

Had the legislature intended to depart from the old
Tlaw and to provide for appeals from all orders mentioned
in order XLIIT, rule 1, it would undoubtedly have said
so in express terms. TInstead of that we have section
249 which prohibits appeals from any orders passed in
appeal, and we aleo have section 240 which does nob
allow of any appeal unless it 1s provided by this very
Act.

I am thereforc clearly of opinion that no appeal
from an order of remand passed by the Distriet Judge
lies to the High Court. When the case 1s finally dis-
posed of and a decree is passed, it would be open to the
appellant to challenge the propriety of the order on the
ground open to him by way of appeal.

SEN, J. :—A suit for profits was instituted by a co-
sharer against another co-sharer under section 227 of the
Agra Tenancy Act. The court of first instance dismiss-
ed the suit. The lower appellate court reversed the de-
cree of the trial court and remanded the suit under order
XLT, rule 28 of the Civil Procedure Code. The defen-
dants come up before this Court in appeal.

A preliminary objection has been taken that no
appeal lies. I am in entire agreement with the view
of the learned ActiNg Cuier JUSTICE that this prelimi-
nary objection is well founded and ought to prevail.
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A right of appeal is a creature of statute. No _ 11
appeal from an order of remand under order XLI, rule Ramesawan
923 in a suit under section 227 of the Agra Tenancy Act DA;.A :
has been provided for in the Act either expressly or @ Frasass.
by necessary implication. The term ‘“order’ has not
been defined in the Agra Tenancy Act. Tor the defini- sen, 4.
tion of this term we have to go to the Civil Procedure
Code. Order XLIII, rule 1 has not been bodily incor-
porated in the Agra Tenancy Act. That order has been
made applicable to certain cases only which are set out
in section 248, sub-section (3). Section 264 of the Te-
nancy Act provides that the provisions of the Civil Pro-
cedure Code are not applicable to suits and other pro-
ceedings under the Agra Tenancy Act except within the
limits set out therein. Section 240 provides that no
appeal shall lie from any decree or order passed by any
court except as provided by the Act. Sections 247 and
248 provide for an appeal from certain orders, which do
not include an appeal from an order of remand passed by
the District Judge on appeal. Section 247 provides for
‘an appeal to the Collector from every order of an Assis-
tant Collector of the second class. Section 248 provides
for an appeal to the Collector from the order of an Assis-
tant Collector of the first class and to the Commissioner
from the original order of a Collector. Section 249 in
the clearest terms provides that no appeal shall lie fromr
any order passed in appeal. We have heen asked to con-
strue the words ‘‘orders passed in appeal’’ to mean
‘orders passed in appeal from an appellate order.” Eu
facie the text of section 249 does not lend itself to this
construction. ‘We have to construe the words of the
statute according to their natural and grammatical mean-
ing. I am therefore of opinion that the Agra Tenancy
Act contains no provision allowing an appeal from an
order of remand passed by the District Judge in a suit
under section 227 of the said Act. The preliminary
objection therefore succeeds. I would therefore dismiss
the appeal. '



