
, Before Sir Shah Muhammad Sulainimi, Aatirig Chief
March, 9, ■'  ̂ ' ■, t x- aJustice and Mr. Justice Sen.

R AM ESH W AE D AYAL and a n o th e r  (D e fe n d a n ts) ??.
OM PEAK ASH and another (Plaintiffs).*-

dgra Tenancy Act (Local Act 111 of 1926), sections 248, 249  
and 264:— Appeal from order— Order o f remand by D is
trict Judge in suit for profits— No appeal lies.

No l^ppeal lies from a;n order of remiiincl passed by tĴ e 
District Judge in an appeal froni a suit for profits under the 
Agra Tenancy Act, 1926. Section 249 of tlia.t Act clearly 
bars appeals from arn̂  order passed in appeii:]; the words, 
“ order passed in appeal” , can not be construed as meaning 
“ order passed in appeal (i;orn an appellate order” .

The scheme of the Agr'a Tenancy Act, 1926, is to provide 
for lappeals from orders in certain spec-ified cases only ; and 
section 248 (3) shows that order X L IIT , rule 1 of the Civil 
Procedure Code is not applicable in i(s entirety, excepting as 
regards orders passed by Assistant Collectors of first class and 
Coll<e‘titors. The omission of order X L III , rule 1, from list I  
of the second schedule of the A,qra Tenancy Act does not make 
that rule wholly applicable; its application regarding orders 
passed in appeal is proh.’:bited by section 264(a) ol' the Act, 
inasmuch as such appUcation would be clearly inconsistent 
with the provisions of section 249 of the Act.

Mr. H. K. Mukerji, for the appellants.
Mr. Shiva Prasad Sinha, for the respondentB.

S u la im an , a . C. J. :— This is a defendants’ appeal 
from an order of remand passed in a suit for profits 
brought by a co-sharer against another co-sliarcr imder 
section 227 of the Agra Tena,ncy Act. A  preliminary 
objection is taken that no appeal lies.

Every order ipassed by a revenue court is not neces
sarily a decree. A  decree has been definĉ d as rneaninsf 
an order wliich, so far as the revenne eoiui is concerned; 
finally disposes of the suit.

Under the old Agra Tenancy Act it bad been con
sistently held by this Court that there was no provision 
for an appeal from a mere order as distinct from a decvree.
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1931Section 240 o f the new Act lays down that no appeal 
shall lie from any decree or order passed by any court bam̂ shwar 
under this Act except as iprovided in the Act. It follows 
that there is no absolute right of appeal, and such right 
cannot be claimed unless there is provision for it in the 
Act itself. Sulaiman,

Jl Q J
The scheme of the Act is to provide for an appeal 

from the original decrees and also for appeals from orders 
in certain specified cases. So far as an appeal to the 
High Court is concerned it is referred to in section 246, 
but that relates to appeals from ajppellate decrees and not 
from appellate orders. Then follows a heading ‘ ‘Appeals 
from orders.'' Under this heading sections 247 and 248 
provide for appeals to Collector, Commissioner and the'
Board from certain orders passed by revenue courts. It 
is noteworthy that in section 248(3) there is reference to 
order X L III , rule 1 of the Civil Procedure Code. This, 
fact in itself shows that if the whole of order X L III, rule 
1 were automatically applicable there would have been nO' 
necessity to refer to it specifically in this sub-section.
We then have section 249 which says that no apipeal 
shall lie from any order passed in appeal. Taking the 
section as it stands, the words ' ‘any order passed in 
appeal”  obviously include the orders passed by the Dis
trict Judge when hearing an appeal from a revenue court.
They cannot, by any stretch o f language, be paraphrased' 
as meaning ‘ ‘further appeals from' appenate orders’ , 
the learned advocate for the appellants conteiids.

It is pointed out on behalf of the appellant that un
der section 264 the provisions of the Civil Procedure 
Code with certain exceptions have been made applicable.
It is further pointed out that in the second schedule,: 
list I, attached to the Act there is no statement that order 
X L II I  of the Civil Procedure Code is to be excluded.
It is accordingly argued that by impliGation the whole of 
order X L III  has been made applicable to revenue cases- 
and therefore appeals from orders o f remand are main
tainable.
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9̂31 The argument cannot be accepted. Section 264
.iuiiESHVAR does not make the whole of the Civil Procedure Code 

applicable. In the first place it excludes all provisions 
■om pemcash. Civil Procedure Code which are inconsistent with

anything in the Act. In the second place it excludes 
.Suiaiman, r,,]i provisions whicH are applicable to special suits or pro- 

ceediiigs. In the third place it excludes those other pro
visions which are contained in list I of the second 
schedule.

As the right of appeal from orders of remnnd is 
who]])' inconsistent î îtli the provisions of section 249, 
there was no necessity to include order X L III  in list I of 
the second schedule.

Had the legislature intended to depart froni the old 
law and to provide for appeals from all orders mentioned 
in order X L III , rule 1, it w ôuld undoubtedly have said 
so in express terms. Instead of tliat we have section 
249 which prohibits appeals from any orders passed in 
appeal, and we also have section 240 wliicli does not 
■allow of any appea,l unless it is provided by this very 
Act.

I am therefore clearly of opinion that no appeal 
from an order of remand passed by the District Judge 
lies to the High Court. When the case is finally dis
posed of and a decree is passed, it would be open to the 
appellant to challenge the propriety of tlie order on tlie 
aground open to him by way of appeal.

Sen , J. :—A  suit for profits was instituted by a co- 
'sharer against another co-sharer under section 227 of tlie 
Agra Tenancy Act. The court of first instance dismiss- 
•ed the suit. The lower appellate court reversed the de
cree of the trial court and remanded the suit under order 
XLI, rule 23 of the Civil Procedure Code. The defen
dants com6 up before this Court in appeal.

A  preliminary objection haiS been taken that no 
•appeal lies. I am in entire agreement with, the view 
of the learned A c t in g  C h ie f  J u s t i c e  that this pi'elimi- 
nary objection is well founded and ought to prevail.
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1931A  right of appeal is a creature of statute, No
appeal from an order of remand under order X L I, rule Eameshwae
23 in a suit under section 227 of the Agra Tenancy Act 
has been provided for in the Act either expressly or 'f«akash..
by necessary implication. The term ‘ ‘order”  has not 
been defined in the Agra Tenancy Act. For the defini- Sen, j.
tion of this term we have to go to the Civil Procedure
Code. Order X L III , rule 1 has not been bodily incor
porated in the Agra Tenancy Act. That order has been 
made applicable to certain cases only which are set out 
in section 248, sub-section (3). Section 264 of the Te
nancy Act provides that the provisions of the Civil Pro
cedure Code are not api)licable to suits and other pro
ceedings under the Agra Tenancy Act except within the 
limits set ont therein. Section 240 provides that no 
appeal shall lie from any decree or order passed by any 
court except as provided by the Act. Sections 247 and 
248 provide for an appeal from certain orders, which do* 
not include an appeal from an order of remand passed, by 
the District Judge on appeal. Section 247 provides for' 
an appeal to the Collector from every order of an Assis
tant Collector of the second class. Section 248 provides' 
for an appeal to the Collector from the order of an Assis
tant Collector o f the first class and to the Commissioner 
from the original order of a Collector. Section 249 in 
the clearest terms provides that no appeal shall lie from- 
any order passed in appeal. We have been asked to con- 
strne the words ‘ 'orders passed in appeal’ ’ to mean 
‘orders passed in appeal from an appellate order.' 
fade  the text of section 249 does not lend itself to this- 
construction. W e have to construe the words o f the 
statute according to their natural and grammatical mean
ing. I  am therefore of opinion that the Agra Tenancy 
Act contains no provision allowing an appeal from an 
order of remand passed by the District Judge in a suit 
under section 227 of the said Act. The preliminary 
objection therefore succeeds. I  would therefore dismiss, 
the appeal.
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