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Dhani Ram appealed to the High Court. 1896

Babu Umakali Mulerjee for the appellant. RAI\P[xI‘T\IIIT N

Babu Ram Charan Mitra for the respondent (decree-Lolder.) v,
Lucturswar

The judgment of the High Court (TreveLYAN and BEyERLEY, S,
JJ.) was as follows :—

The only question in this case is whether it is competent to the
appellant in these execution proceedingsto oppose the application
for execution on the ground that the person, who is said to have
consented to the decree on his behalf, had no authority to consent
toit. In ouropinion this is a question which could not he raised
in execution. Wae entirely agroo with the view oxpressed by the
Madras High Cowrt in the case of Sudindra v. Budan (1). Mr.
Justice Hutehins, at pago 83, points ount that under section 244 the
questions to be decided in execution are questions relating o the
execution, discharge or satisfaction of the decree, A question
whether the decree was obtained by fraud or collusion is not one
which relates to the execution of the decrce, but which zffects its
very subsistenco and validity. This case is in many respects
similar, An application in execulion assumes the validity of the
decree sought to be executed. If it is cempotent to a judgment-
debtor to raise in oxecution questions as to the validity of a decree,
there seems very little reason why he should not question the pro-
pricty of the decree, and thus rip up the whole of the procecdings.
Wo are of opinion that this is not a procedure aliowed by law. The
appeal is dismissed with costs.

RNV Appeal dismissed.

Befors Sir W. Comer Petheram, Kt., Chief Justice; and Ay, Justice
Rampind. ,
TROYLUCKHO NATH MOZUMDAR AND OTHERS (DEFENDANTS) 2. 1896
PAIIAR KIIAN AND OTHERS {PLAINTIFFS.)® March-1n.
Public Demands ' Recovery Act (Bengal Act VII of 1880), sections 2 and 8—-"“_——_”
Dengal dct VII of 18868, section 2—Sale for arrears of cesses—Suil to
set aside certificale and sals in cxeoution thereqf—Limiintion.

# Appeal from Appellule Order No, 105 of 1895, against the order of
Bubu Brojo Bebari Showme, Subordinae Judge of Khulaa, datod 28th of
Decomber 1894, reversing the order of Babu Ram. Narain Sarkar, Monsif of
Satkhics, dated the 21st of May 1894,
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No sujt would Iie to set agide the sale of a property sold in execution of g
certificato issued by the Collector for arrears of cosses, where it was found by

TROYLUCKNO 11 o (igurk Lhat there was an unsatisfed arrear at the time of the sale. The
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Mozuypan only remedy of the judgment-debtor, whose property has been sold, is Dby
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way of an appesl to the Commissioner under section 2 of Bengal Aet VII of
1868.
Sadhusaran 8ingh v. Punchdeo Lal (1) followed,

OxE Pabar Khan and others brought a suit in the Court of the
Munsif of Satkhira against one Rajendra Mozumdar and another
for recovery of possession of a certain property, by setting aside the
cortificate issued for arrears of cesses and the sale, which took
place in execution thereof, on the allegation that, after the issue
of the certificate, they sent the arrears due to the Collector and
received a receipt for the same. The defendants, amongst other
grounds, objeeted that the certificate as well as the sale could not
be sot aside, as the plaintiffs did not bring the snit within one
yoar from the date of the service of the notice, therefore their
right was barred by lmitation. They alse pleaded that mo
separate suit would He to set aside the sale. The Munsif dismissed
the suit of the plaintiffs, holding that thoir right to set aside the
govtificate was barred by limitation, He also hold that the
principle laid down in the case of Sadkwsaran Singh v. Panchdeo
Lal (1) applied to the present case, and asatthe time of the
sale therc wasan arrear due, the plaintiffs’ suit was not maintain~
able.  On appeal, the Subordinate Judge, relying upon the case
of Gujraj Sahai v. Seeretary of State (2), held that the suit
was maintainable, and remanded the case for frial on the merits.

From this decision tho defendants appealed to the High Court.

Babu Zal Mokan Das (Babu Clunder Kant Sen with him) for
appellants,.—Section 2 of Act VIL of 1880 (B. C.) enacts
that that Act, so far as is consistent with the tener thereof,
shall be construed as one with Act XI of 1859 and "Act VII of
1868 (B.C.) Tho offect of this is to imcorporate in Act VII of
1880 (B. C.) the provisions of Act VII of 1868 (B. C.), including
seetion 2, which prescribes an appeal to the Commisgioner agsinst

(1) .1, R, 14 Cale, 1.
2) L L. &, 17 Gule., 414,
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any sale held under that Aet or Act XI of 1859. That this is
so is confirmed by the repeal by Act VII of 1880 (B. (\.) of the
words “not being a sale made under, and by virtue of, any
exooution issued upon s certificate made as hereinafter is provid-
ed” in soction 2 of Act VII of 1868 (B. C.), which was done evi-
dently for the purpose of rendering that section, among others,
applicable to a sale held under an execution issucd upon a certi-
ficate. Section 83 of Act XI of 1859 is not applicable toa sule
held under an execution issued upon a certificate made under Act
VIIof 1880 (B.C.), because a demand for road coss and public
works cess is not realisable in the same manner as arrears of
revenue are, and also because a sale under an execution issued upon
a certificate is held under the provisions of the Civil Procedure
Code, and not under Act XTI of 1859. The notices required to be
served under the two Aects are not the same. Scction 833 of
Act X1 of 1859 allows o suit to set aside a sale, only when
snch sale is held contrary to the provisions of that Act. It follows,
theréfore, that an appeal to the Commissioner under section 2 of
Aok VII of 1868 (B. C.) is the only remedy for a person who
seoks to get aside a sale held under a certificate, on the ground of
irregularity in publishing or conducting a sale, and of substantial
injury resulting therefrom. The remedy provided by section 311
of the UJode of Civil Procedure is not applicable to such a sale, for
although section 19 of Act VII of 1880 (B.C.) enacts that “all the
practice and procedure provided by the Code of Civil Proceduro
inrespect of sules in execution of decrees, &c., shall apply to every
oxecution issued to enforce such cerlificate,” apparently including
therein section 311 of the Code of Civil Procedure, yet the only
reasonable interpretation of those words is that the procedure
relating to sales in execulion of decrens wp to the point of sale and
no further is applienble to sules held under Act VI of 1880
(B. C), for if both seotion 311 of the Code and section 2 of Act
"VII of 1868 (B. C.) were applicable to such sales, the person whose
property is sold woull Le ontitled to pursne both. remedies.
concurrently, one before the Commizsioner and the otber before
the civil Court, with the possible result that conflioting orders
might be made, while there is no appeal to tho civil Ceurt from
the order of the Comumissioner or vice wversd.  This case falls
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within the principle lald down in the case of Sadhusaran Singh v,

Tooerooeno Panchdeo Lal (1)3 the Court below has misunderstood that
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decision as well as the observation in the case of Gujraj Sahai v.
Secretary of State (2).

The respondents did not appear.

The judgment of the High Cewrt (Pmrmmram, C.J,, and
Rawrma, J.) was ag follows :—

This is a suit for tho setting aside of a sale held in execution
of a certificate decree. The Court of first instance held that,
as regards ibe setting aside of the certificate, tho suib was
barred by limitation. It further held that there was an ungatis-
fied arvear (though a small one) duc at the time of the sale, and
that therefore the case did not come within the purview of the
ruling in the case of Gujraj Sahai v. Secretary of State (2)
but rather within the ruling in the case of Sadhusaran Singhv.
Panchdeo Lal (1), and accordingly dismissed the suit. The lower
Appellate Court set aside the decrce of the Court of first instance,
on tho ground that the provisions of section 2 of the Bengal
Act VIL of 1868 do not bar the institution of a regular suit to
set aside a sale, liko the one in question, inasmuch ns in the case
of Gujraj Sahaiv. Secretary of State (2) the learned Judges who
decided that case expressed a doubt as to the applicability of the
provisions of section 83 Aot XTI of 1859 1o a case like the preseni
one. ‘

Bofore us it has been contended that the lower Appellate
Court was wrong in holding that under the circumstances of the
case the suit is maintainablo, and in remanding it for trial of the
issues loft undecided. We consider that this contention must
prevail. It was found as a fact by the Court of first instance
that there was an” unsatisfied arrear at the timo of the sale, R iiing
henco the sale could not be held null and void. This finding has |
not been displaced by the lower Appellaic Court, That being
50, the case clearly comes within tho rule laid down in the case
of Sadhusaran Singh v. Panchdeo Lal (1), in which it has been

(1) L. L R., 14 Culo,, 1. (2) L L. R, 17 Cale,, 414 '
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said “the only remedy of a judgment-debtor whose property has

4 Id in executior yol i + Be -
been s0 cution of a certificato issued under Bengal Act O,

IX of 1880, and who has sustained substantial injury by rcason
of a material irregularity in publishing or eonducting the sale is
by way of an appeal under section 2 of Bengal Act VII of 1868."
Thero is nothing in the judgment in the case of Gujraj Sukai
v. Secretary of State (1), which in any way conflicts with this
ruling. »

In the circumstances, we set aside the deeree of the lower
Appellate Court and restore that of the Couwrt of first instance.
This order carries costs.

8. U, 6. App eal allowed.

Befors Mr. Justice Banerfee and Mr. Justice Gordon.

GIREJANUND DATTA JHA axp avorier (PrAINTIFFS, APPELLANTS)
2. BATLAJANUND DATTA JHA (DEFENDANT, RRSPONDENT.)®
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Valuation of Suit—Appeals—Court Fees Act (VII of 1870), scction 16 und February 25.

Schedule II, Article 17, Clanse iti—Declaratory decree—=C onsequential
veligf—Ilindu law  of endowments—* Charan ™ (offerings to an idol),
Tight of the priest in—drvears of maintenance, Suit for—Indian Limi-
tation Aot (XV of 1877), Schedule T1, drtieles 16, 128, 129,

In a suit upon an ekrar executod by the priest of an idol for recovery of
arrears of mnaintenance and for declaration that the money dno was realizable
from the surplus of the charac offerings to the idol, and recoverable from the
defendant’s successors in office, the original Court passed a decree for the arresrs
but refused to moka tho declaration. Tho plaintifls appealed only against the
order refusing the declaration, the memorandum of appenl bearing » Comrt feo
stamp of Bs. 10. The respondent objected thut the declaralion asked for
in appeal involved consequeniial rclief and an «d-valorem foe was payable
by the appellant. ‘ “ o

(1) Held, the memorandum was coriectiy sinmped under section 16
and elanse iii, Article 17, Schedule 11 of the Court Fees Act (VII of 1870).

Venkappa v. Nevasimha (2) and Vithal Krishna v. Ballwvishna Janardun
(3) distinguished. ’ ‘

(2) Held, vpen o roview of the Hindu law on endowments,—whera an
idol js an ancient onc pormanently established for public worship and the

5 Appesl from Original Doores No. 47 of 1894, agninst the decree of
Babu Madhub Clundra Ohakravarti, Subordinate Judge of Bhagulpore, dated

80th of September 1893. ‘ ‘

(1) L L. R, 17 Calo,, 414, (@) L L. R., 10 Mad., 187,
(8) L L. R., 10 Bom., 610,



