
Dhani Earn appealed to tlio High Court. 1806

Balm Umahali Eluherjee for the-appellant. Rw^'lVlAaTi
Babu Ram Gharan Mitra for tire respondent (Jeci'ec-lioltler.) ”■

L u c i i m e s w a b

The judgment of the H igh Court (T kbvelyan and BEyEiiLEy,
JJ.) was as follows :—

The only question in this case is whether it is competent to the 
appellant in these execution proceedings to oppose the applioation 
for execution on the ground that the person, who is said to have 
consented to the decree on his behalf, had no authority to consent 
to it. Ill our opinion this is a question which could not be i-aised 
in execution. W e entirely agree with the view expressed by the 
Miitlras High Court in Ihe case of Sudindm v. Budan (1). Bfr.
Justice Hutchins, at page 83, points ontthat under section 244 the 
questions to be docid.ed in execution are q^uestions relating to the- 
eseoution, discharge or satisfaction o f the decree, A question 
wliether the decree was obtained by fraud or collusion is not one 
which relates to the execution o f the decree, but which af&cts its 
very subsistence and validity. This ease is in many respects 
tiinilar. An application in execution assumes the validity of the 
decree sought to be executed. I f  it is competent to a judginent- 
dcbtor to raise in execution questions as to the validity of a decrec, 
there seems very little reason why he should not question the pro
priety of the decroc, and thus rip up the whole o f the pvocoedings.
W e are of opinion that this is not a prooedure allowod by law. The 
appeal is dismissed with costs,

S. 0. 0. Appeal dismissei .̂

Before S ir  W - Comer Pethermn, K l., G U e f Jw tica , and j l r .  Jnstiee 
liam pini.

T B O Y L U C K H O  N A T H  M O ZU M D A R  a u d  oruEiis (D e fe n d a n ts )  %<.

PAIIAR I^HAN AND OTHERS (Plaintis'j?s,)* Morchlf^-

F xM io Demands R ecovery  A o t (B en ga l A c t  V I I  o f  ISSO), sections 3  and 8-—
B engal A c t V l l o f l 8 6 S , t e c U o n  3— Sale f o r  arrears o j  cesses— Siiil to 
set aside ceHifioate anfj sale in wcaution thereof— Lim itation.

Appeal fro m  .Aniiyll.ili: Oi-.lor X n , 105 oF 1 8 9 5 ,  against the order o£
Bubii Bi'ojo Beliari Shoin?, Siilv'i-.liiiHU! Jn-lgn oE KhulQa, dntod 28th oE 
Deoomber 1894, revereiag the order o i  Babu Bam. Narairi Sarlcar, Mimai£ o f 
Satkhirn, dated the 21st o f  M ay 1894,
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N o suit w ould  He to set asirlo the sale o f  a property Bokl in execution o f  ii 
eertificaio issued b y  the Coileolor f o r  arrears o f  cosaes, where it was found by 
the Court llmt there was an unsalisfiod arrenr iit the tim e o f  the sale. The 

MozniiDAii only rem edy o f  the judgm ent-dobtor, w hose property has been sold, is by 
w ay o f  ail appeal to  the Commissioner uuder section 2 o f  Bengal A ct  V II  ol: 
1868.

Sadhtisai'an Sm gli v. Punehdeo L ai (1 )  fo llow ed .

ONiS Pilhar Khun and others brought a suit in tlie Court of tlie 
Munsif of Batkhira against one Rajondra Mozumdar and another 
for recovery of pos.sossion of a certain property, by setting aside the 
curtlficatn issued for arrears of cesses and tlie sale, wliicli took 
placc in execution thereof, on the allegation that, after the issue 
of the certificate, ihey sent the arrears due to the Collector and 
roceivod a receipt for the same. The defendants, amongst other 
grounds, objected that the certificate as well as the sale could not 
ho sot aside, as the plaintiffs did not bring the suit within one 
year from the date of the service of the notice, thor'efore their 
right was barred by limitation. They also pleaded that no 
separate suit would lie to set aside the sale. The Munsif dismissed 
the suit o f  the plaintiife, holding that their riglit to sot aside the 
oortiScafce was barred by limitation. Ho also held that the 
.principle laid down in the case of Sadhitsaran Sintjh v. PancMeo 
Lai (1) applied to the present case, and as at the time of the 
sale there was an arrear due, the plaintifjps’ suit was not maintain
able. On appeal, the Subordinate Judge, relying upon the case 
of Gujraj Sahai v. Secretary o f  State (2), hold that the suit 
was maintainable, and remanded the case for trial on the merits.'

•From this decision tho defendants appealed to the High Court.

JBabu Lai Mohan Das (Bahu Chimder Kant Sen with him) for 
appellants.— Soction 2 of Act V H  o f 1880 (B. C.) enacts 
that that Act, so far as is consistent with the tenor thereof, 
shall he construed as ono with A ct X I  o f 1859 and Act V II of 
1868 (B. G.) Tho effect o f this is to incorporate in Act V II of 
3880 (B. 0 .) the provisions of Act V II  o f 1868 (B. 0 .), including 
section 2, which prescribes an appeal to tho Oommisgioner against

(1) I. 14'Calo., 1.
<9) I. L, 17 Odie., 414,



any sale held iiuder Ibat Act or Act X I  of 1859. That this is 1896
so is confirmed by the repeal by Act V II  of 1880 (B. 0.) o f the XROYMCKno
words “ not being a salo mado under, and by vit-tuo of, any Natii
esooutioa issued upon a certificate made as hereinaftei' is provid-
ed”  iu soction 2 o f Act V II  o f 1868 (B. 0 .), wliioh was done evi-
dently for the purpose o f rendering that section, among others,
applicable to a sale held nnder an execution issued upon a certf-
fioate. Section 33 o f Act X I  of 1859 is not applicable to a sale
held under an execution issued upon a certificate made under Act
V II of 1880 (B. 0 .), because a demand for road cess and public
works cess is not realisable in the same manner as arrears of
revenue are, and also because a sale under an execution issued upon
a certificate is held under the provisions of tho Civil Procedure
Code, and not under Act X I  of 1859. The notices required to be
served under tho tw-o Acts are not tho same. Scction 33 of
Act X I  o f  1859 allows a suit to set aside a sale, only -whoa
such sale is hold contrai’y  to the provisions of that Act. It follows,
therefore, that an appeal to the Commissioner under section 2 of
Aot V II  oC 1868 (B. 0 .)  is the only remedy for a person who
seeks to set 'aside a sale held under a certificate, on the ground of
irregalarity in publishing or conducting a sale, and o f substantial
injury resulting therefrom. Tho remedy provided by section 311
of the Code of Civil Procedure is not applicable to such a sale, for
although section 19 o f Act V II  of 1880 (B .C .) enacts that “ all tho
practice and j>roceduro provided by tho Code of Civil Procodiiro
in respect of sales in execution of decrees, &c., shall apply to every
ex G cu tion  issued to enforce such certificate,”  apparently including
therein section 311 o f the Code of Civil Procedure, yet the only
reasonable interpretation o f those words is that the procedure
relating to sales in ftxccuiio’n of dccre.-js up to the point of sale and
no further is applicable to siilos liold under Act V II  of 1880
(B. 0 .), for if  both seotion 311 of the Code and section 2 of Aot
V II o f 1868 (B. C.) wcM'O iippllcablc to such =alo3, tho person whose
property is sold woiiM bo oniiilod to pursue both , remedies.
concurrently, ono Ijoforo the (;omnii.ssii)iioi’ and the other before
the civil Court, with the possible result that conflioting orders
might be made, while there is do appeal to tho civil Court from
the order of the Commissioner or vice versd. This case falls
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1896 wililiin the principle laid down in tlie case of Sadhusan'un Singh v. 
TiiOTLDC^ Panchleo Lai (1 ) ;  tlie Court bolow has misunilergtood that 

Nath decision as well as the observalioi\ in the caso of Giijraj Sahai y.
M0Z.-DMDM1 „  , a /o sSecretary o f State (2).

Kiirn The rosroiidenls did not appear. ■

Tlie judgment of the High Oonrt (P ethbram, and
E ampini, J.) was as follows :—

This is ft stiit for tho set.tiug aside o f a sale hold in execution
o f a cortifioate decree. Tho Conri; o f fii',-it instance held that,
as regards the setting aside of tho ceriifioate, tho suit yias, 
barred by limitation. It further held that thore was an unsatis
fied arrear (though a small one) duo at the time of the sale, and 
that thereforo the caso did not come within the purview of the 
ruling in the caso of Gujraj Sakai v. Secretary o f State (2) 
but rather within the ruling in the caso of Sadhusaran Singh v. 
PanoMeo Lai (1), and accordingly disiiiissed the suit. Tho lower 
Appellate Court set aside the decree of the Ooui*t of first instance, 
oi\ tho ground that the provisions o f section 2 of the Bengal 
Act V II  of 1808 do not bar the institution of a regular suit to 
set aside a sale, like tho one in question, inasmuch as in the case 
o f Gujraj Sahai v. Seorc4artj o f State (2) the learned Judges who 
decided that case expressed a douht as to the npplicability of the 
provisions of section 83 Act X I  o f 185S) to a case like the present 
o-ne.

Before rts it has been contended that the lower Appellate 
Court was wrong in holding that under the oiroumstances of the 
case the suit is maintainable, and in remanding it for trial of the 
issues loft tmdeoided. W e consider that this contention must 
prevail. It was found aa a fact by the Court of first instance 
that there was an" misatisfied arrear at the time of the sale,' anH™ 
lienco the sale could not be held null au'.l \-oid. This finding has , 
not been displaced by the Jow(;r -Vppoiiai.o Court. That being 
so, the case clearly comes within tho rule laid down in the cas6 
o f Sadhusaran Singh v, Panchdeo Lai (1), in which it has hem
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said “  the oniy remedy of a judgnieHt-deMor-wli'ose property lias 1806

lieon sold in execution of a oertifioato issued Ttnder Bengal A ct '̂hoyi 00™  
I S  o f 1880, and who liais sustained substantial injnry by reason NaiTi
of a raatevial irregularity in publisliing or conducting the sale is 
by ■ff.ay of an appeal under section 2 of Bengal Act V II  of IS6S.”  r-VHAii
There is nothing in the judgment in tho case of Gi/JraJ SaLcd 
T. S e c r e ta r y  o f  S ta t e  (1), which, in any way ooiiflicta with this 
ruling.

In the circumstances, we set aside the decreo of the lowov 
Appellate Court and restore that of the Court o f  first instance.
This order carries costs.

S- c, G. App ml alloxL<ed.

B efore M r. Justice Barwrjce tmd H r , Justice Gordon.

G IR IJ A N U N l) D A T T A  J IIA  and AKOTraH (P l a in t if f s , A ppellants)
V .  S A IL A J A N ttN D  D A T T A  JH A  (D e fb n d a k t , Bespondem t.) 5395

Valuation o f  Suit— Apjpeah— Court Fee% A c t  ( V I I  o f  18^0), sealion J6 mxiZ 23.
Schedule I I ,  A rticle  I f ,  Clause Hi— D eclaratory dicree— Conse.guential 
relief— nirulu, law  o f  tndovm entB— “  C ham o ”  (jiferinffs to an id o l),
R igh t o f  the p ries t in— Arrears o f  maintenance, S ‘tit for— IiuUa’i L im i
tation A c t  (_ X V o f  1877), Schedule I I ,  A rticles  1 0 ,18S^ IgO.

In  a Buit upon an ekrar  exeoutod b y  tlio priest o i  an idol fo r  recovery o f  
arrears o f  miiintennnco and fo r  declaration that the m on ey  tlno was realizable 
from  the sui'plus o f  tits charao oflien'tigs to  the idol, and roooyeralile from  tfie 
defendant’s auooessors in office, tiia original Court passed a decree fo r  tlie arrears) 
but reirusod to  m ake tho declaration. H io  plaintiffs nppoaletl on ly  agiiinflt the 
order refusing  the declaration, the tnenaorandum o f  appeal tearing  a Court fe e  
stftmp o f  B s. 10. T h o  respondent ob jected  thjit the declaration askad fo r  
ia appeal involved  conseqaentk l re lie f and an od -m lorem  f e e  ivas pnyabie 
by tlie appellant.

(1) R eid , the niemoranaUm was corioe i’ .v s:iunped tinder section 15 
aad clause iii. A rticle 17, Schednle II  o f  tho Court Fees A ct  (V I I  o f  1870).

Veniappa  v . Narasiniha  (2 )  and Yidicd KrishnOi v. BaVcrhJiivl Janardim  
(3 ) distinguished.

(2 ) H eld, ijpsn a review  o f  the H indu law on endowm ents,— where na 
idol is an aacisat one poi’Hianontly establisiied fo r  public worsM p and the

® Appeal from  Original Dooraa N o, 47 o f  1894, against the decree o f  
Babu M adbub Ohuttdra Ohakravarti, Snbordina-te Ju dge o f  Bhagnlpore, dated 
80th o f  September 1893.
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( I )  I, L, R., 17 Gale., 414. (2) I. t .  B., 10 Mad., 187.
(3) L L, B,, 10 Bom., 610. ,


