
1933 ___ liquidator among the shareholders other than the share- 
holds that particnlar charge upon the shares,, 

provided the money owing to the company has not subse- 
SuGAB quently been paid by Lala Bebi Datt. The mortgagees of 

these shares propose to apply to the court to have their 
names registered as the shareholders of the shares that 
are charged to them in place of Lala Debi Datt’ s name. 
When that is done and the court has ordered accordingly, 
the liquidator Avill pay to these shareholders their pro 
rata share of the surplus.
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May,\ M OTI LA L (P laintiff) RADH EY L A L  and  others  
------- -̂-------  (D ependants)"'

APPELLATE CIYIL

Before Mr. Justice Niamat-ullah and Mr. Justice 
RacJihpal Singh

Transfer of Property Act (IV  of 1882), section 6(e)— Mere 
right to sue— Assignment of right to damages on breach of 
contra,ct— Transfer of Property Act (IV  of 1882), section 3—  
Actionable claim— Right to recover unliquidated damages is 
not an actionable claim— Limitation Act (IX of 1908), articles 
62, 89.
An actionable claim means a claim to a debt, which, in its 

primary sense, is a liquidated money obligation, and it is an 
essential feature of an action for debt that it should be for 
a liquidated or a certain sum of money. According to the 
definition of an actionable claim, as contained in section 3 of 
the Transfer ,of Property Act, -the right to recover an unascer
tained amount of damages resulting from a breach of contract 
is not an actionable claim but a mere right to sue, which 
cannot be transferred because of the provisions of section 6(e) 
of the Transfer of Property Act.

Article 62 of the Limitation Act can apply only to cases 
where a definite sum of money had been received by the 
defendant and which he was to hold for the use of the plaintiff. 
Article 89, and not article 62, applies to a suit for accounts

First Appeal No. 126 of 1929, from a decree of Makhan. Lai, Subordinate 
Judge of Moradabad, dated the 28tli of Jantiary, 1929.



1S33between a principal and liis commission agent in respect of 
traD sactions con d u cted  b v  the kitter on beh a lf of the fonner.

Br. K. N. Katju  and Messrs. S. B . L . Gatir and Xj iXj
Pv. K . S. Toskniwal, for the appellaRt.

Messrs. K . Varrna and Amhil'a Prasad Dithe, for the 
respondents.

E a c h h p a l  S i n g h , J .  :— This is a plaintif’s appeal 
arising out of a suit for rendition of accounts. The 
defendants 2nd party, a firm st3ded ^ îitlin Lai Gopal 
Dass, purchased 1,153 bags of wheat, 9 bags of arhar and 
4 bags of gram on different dates between 14tli Jiine and 
9th Jnly, 19'21, through the agency of the defendants 1st 
party, a fi_nn styled Gobind Earn Brij Lai and carrying 
on business as cominission agents. These goods were 
sold by the firm of Mithii Lai. The trial court has found 
that in respect of this transaction a sum of Es.1,771-13-6 
remained due to the firm of Mitlm Lol rxopal Dass from 
the firm Gobind Earn Brij Lai. Tliis finding of the 
learned Subordinate Judge has been accepted by both the 
parties in this Court.

Between the 5th of July and the 15th of September,
1924, the firm of Mithu Lai purchased 887 bags of wheat 
on various dates through the agency of the firm of Gobind 
Eam Brij Lai. The dispute between the parties is 
mainly confined to this second transaction.

Moti Lad, plaintiff in the case, is an assignee of the 
interest of the firm of Mithu Lai Gopal Dass under a deed 
of assignment dated the 1st of Eebruary, 1928. The 
plaintiff’ s case was that on the 19th of February, 1925, 
the firm of Mithu Lai Gopal Dass sent telegraphic 
instructions to the firm of Gobind Eam Brij Lai directing 
tihem to sell the 887 bags of wheat. These instructions 
ŵ ere not complied with. On the other hand, the firm 
of Gobind Earn Brij Lai wrongly asserted that tlie goods 
had already been sent to Calcntta and sold there under 
the instractions of the firm of Mithu Lah The plaintiff 
.sued to recover the following Items:— (1) Es.1,800 on

Y O L . L V ] ALLAHABAD SERIES 8 1 5
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accoimt of the first transaction; (2) Es.2,100 on account 
of the second transaction, relating to 887 bags of wheat ; 
the plaintiff calculated his profits with reference to the 
rate a(; which wheat was sold in Sambhal town on the 
19th of February, 1925, the date on which the firm o f 
Mithn Lai had given instructions for the sale of 887 
bags to the firm of Gobind Earn by wire; (3) Es.75 on 
account of the price of 9 bags of arhar; (4) Es.40-10-0 
on account of the price of 4 bags of gram; (5) Es.1,075 
by way of interest at 12 annas per cent, per mensem : 
Total Es.o,090-10-0.

The claim was resisted by the iirm of Gobind Earn 
Brij Lai. * The contesting defendants asserted
that accounts Avere explained to the firm o f Mithu Lai 
and that only a sum. of E s.356-1-3 was due, that the 
plaintiff had purchased a mere right to sue which was 
not transferable under the provisions of section 6 of the 
Transfer of Property Act and so the plaintiff wfi.s not 
entitled to maintain the suit and that the suit was not 
within limitation.

"The judgment then dealt with the facts and came to 
the following conclusion.] So, the contesting defendants 
are liable to account to the plaintiff for the price of 28 
bags of wlieat in addition to the sum of E s.356-1-3 
admitted to be due.

The next question for consideration in this case is 
whether the plaintiff, an assignee of the firm of Mithu 
Lai' Gopal Dass, has a right to sue. The contention 
raised by the contesting defendants is that the plaintiff 
has purchased a bare right to sue which could not be 
transferred in view of the provisions of section 6, clause
(e) of the Transfer of Property Act and so he is not 
competent to maintain the suit. The plaintiff contended 
that ŵ hat had been assigned to him by his assignors was 
a debt due to them from their agents on account o f 
transactions of sales and purchases, and, as such, it was 
an actionable claim which could be transferred. Th(i 
learned Subordinate Judge accepted the contention o f the
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defendants and dismissed tlie suit. Before dealins witli
the legal aspect of the question, it is necessary to look into Moti lâ
the terms of the deed of assignment in order to see what eabbey
the subject-matter of the assignment was. The deed of 
assignment recites that the assignors were assigning their 
right to the profits in the second transaction and in the 
accounts and advance of the first transaction. The 
claim of the assignors, as against the contesting 
defendants, is valued in the deed at Es.5,100 and the sale 
of the claim is made in favour of the plaintiff for a sum 
of Es.3,000. It is stated in the deed that the assignors 
several times asked the contesting defendants to render 
an account but this demand was not acceded to. After 
a perusal of the deed I am of opinion that so far as the 
assignment of the right of the assignors in respect of the 
first transaction is concerned the plaintiff is entitled to 
maintain the suit. The assignors had purchased some 
grain through the contesting defendants. They also 
deposited some cover money with the defendants. The 
grain was sold. The sale money ŵ as deposited wdth the 
defendants. The assignors were entitled to recover from 
the contesting defendants an ascertained amount. The 
assignors assigned to the plaintiff an actionable claim or 
in other words a debt, which they were quite competent 
to do.

As regards the assignment of the assignors’ right in 
respect of the second transaction, the case stands on a 
different footing altogether. Some time after the first 
transaction, the firm of Mithu Lai Gopal Dass purchased 
more wheat (887 bags) through the agency of the 
contesting defendants. At the time of the assignment 
under which the plaintiff comes to court, the assignors 
asserted that the commission agents had wn’ongfully sold 
these bags without their authority. The assignors 
believed that on taking accounts a sum of money would 
be found du,e to them. In paragraph 16 of the plaint 
it is stated : “ The defendants first party were repeatedly
asked to render an account, and to pay the remaining
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amoiiilt due to the defendants second party, of whicli the 
plaintiff is the owner by virtue of the sale deed, after 
deducting the amonnt of commission expenses, etc. Bnt 
they did not render the accoiint at all . . . ”  It 
appears that so far as the second transaction is concerned, 
what the plaintiff purchased was “ a right to sue for 
damages jifter settlement of account” . It is true that 
in the sale deed the assignors have given an estimated 
value of their claim. But that fact, by itself, cannot 
convert a mere right to sue into an actionable claim. In 
substance the sale was of a right to sue for damages 
which might be found due in case the ahegations of the 
plaintiff about the alleged breach of contract were true. 
Under the Transfer of Property Act an actionable claim 
can i3e transferred. An actionable claiin means a claim 
to a debt., In its primary sense a debt is a liquidated 
money obhgation, and it is an essential feature of an 
action for debt that it should be for a. liquidated or a 
certain sum of money. I apprehend that a right to 
recover an uncertain amount cannot be said to be a debt. 
In the case before iis, the deed of nssignment and the 
frame of the suit go to show that what th.e plaintiff claim.s 
is, so far as the second transaction is concerned, 
damag(^s, unascertained at the time of the institution of 
the suit, resulting from a breach of contract on the part 
of the contesting defendants. The question as to 
Avhether or no the plaintiff Avas entitled to recover any 
damages depended on his allegation that tlie contesting 
defendants had sold the goods without getting the 
instructions of the assignors. Till the establishment of 
that point in the plaintiff’s favour, it could not be known 
as to whether any damages were due to him at all. So, 
it cannot be said that Avliat was sold to the plaintiff 
under the assignment was an actionable claim as defined 
in section 3 of the Transfer o f Property Act.

The next point that arises for consideration is- 
whether the transfer of a right to sue to recover nnascer- 
tained damages for a breach of contract offends against



the p]‘oviBions of section 6, clause (e) of tlie Transfer of __
Property Act. Clause (e) of section 6 of the Ti'cinsfer of 
Property Act lays down that a mere right to sue cannot Radiiey 
be transferred. The contention raised by the learned 
counsel for the appellant is that a right to recover damages 
arising out o f a breach of contract is capable of a valid RacWipai 
transfer and does not offend against the provisions of 
section 6, clause {e) of the Transfer of Property Act.
In support of his contention the learned counsel for the 
appellant has cited some rulings. The first nilina; relied 
upon by him is Gliuramoni Mondal v. Rajendra Kmnar 
(T). 'It is a Calcutta case. It was laid down in it that 
“ The right to recovei* money, which might be found due 
on taking accounts from an agent, is not a mere right to 
sue within the meaning of section 6, clause (e) of the 
Transfer of Property Act, but is an actionable claim 
which is capable of transfer; and the transferee can 
maintain a suit in his own name against the agent for 
the recovery of such amount as might be found due on 
taking accounts from h im .'’ There can be no doubt that 
the view taken in this ruling supports the contention of 
the learned counsel for the plaintiff appellant. The next 
case on which the appellant relies is Nagappa Fandyappa 
Y. Badfidas (2). A careful perusal of this
case would show that as a, matter of fact it does not 
support the contention of the appellant. Pvather, it goes 
against him. At page 410 we find the following obser
vations : “ So, on the uncontradicted evidence before the 
Judge, I  think, he was entitled to find that in fact the 
amounts were ascertained and a sum was arrived at 
betw'een the parties. That being so, that to my mind 
would mean, apart from any authority, that there was 
here an aseertained sum clue from the defendants to the 
plaintiff, in other words, a debt.”  Dealing with the 
view taken in a Caleutta case, M ahomed v. S. CL 
Chunder (3), the learned Judge made the following

(1) (1917) 4-2 Indian Cases, 390. (2) AXR., 1930 Bom., 400.
(3) {1909) LL.R., 3S Cal., 345.
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observations : “ This was held to he merely a claim for 
■anliqiiidated damages for breach of contract, and, there
fore, not assignable. There, to prove the claim, the 
market price at the date of the breach would have to be 
ascertained and this might involve calling several 
witnesses.’ ' Erom these observations it would be clear 
that the learned Judge who decided that case was of 
opinion that a claim for imliqiiidated damages could not 
be assigned. Having regard to the facts of the particular 
case before him, he arrived at the conclusion that it was 
a case in which the plaintiff had assigned a debt already 
due. It must, therefore, be held that this ruling is no 
authority for the contention put forward on behalf of the 
appellant. Eeliance was placed on Jagat Ghunder Roy 
V. I&war Ghunder Boy  (1). But, in my opinion, that 
case has no bearing on the point in issue. What was 
decided in that case was that the share of a partner in a 
partnership business was saleable property within tlie 
meaning of those words in section 266 of the Code of Civil 
Procedure, and could be attached and sold in execution 
of a decree against that partner. The next case relied 
upon by the learned counsel for the appellant is Madho 
Das V. Ram ji PataJc (2). In that case it was held that 
“ Where money is due by an agent or vendee to his 
principal or vendor, the principal’s or vendor’ s claim 
against his agent or vendee may be attached and sold in 
execution of a decree against the principal or vendor as a 
debt under section 266 of the Code of Civil Procedure, 
and it is not necessary that the exact amount due to the 
principal or vendor should be ascertained prior to attach
ment and sale.”  In the course of the judgment the 
learned Judges who decided that case made the following 
observations : “ What was attached here was, in our 
opinion, a debt; although the amount of the debt was 
unascertained, it was capable of being ascertained, and as 
such debt it was attachable under section 266 of the Code 
of Civil Procedure; it was not a mere right to sue for

1) (1893) I.L.K, 20 Cal., 693. (2) (1894) I.L.R., 16 AIL, 288.
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damages wliicli would have been excluded fioiii attach- 
riient by the proviso to that section.’ ' In niv opinion, 
that ruling is not a-pplicable to the case before us. That radiiey 
was not a case in which the claim was to recover unas
certained damages on a breach of contract. It may also 
be pointed out that at the time when that case v\-as 
decided, the law on the point was somewhat different, 
x^ccording to the repealed section 130 of the Transfer 
o f Property Act, for which the present definition in sec
tion 3 Yv̂ as substituted by the ilmendment Act No. II of 
1900, section 2, any claim which could be recognized by 
the courts as affording grounds for relief was an actionable 
claim. It appears to me that according to the definition 
of an actionable claim, as given in section 3 of the 
Transfer of Property Act now, the right to damages 
accruing after the occurrence of a breach is not an 
actionable claim but a mere right to sue. Before the 
Amendm.ent Act II of 1900, clause (e) of section 6 of the 
Transfer of Property Act laid down that a mere right to 
sue “ for compensation for a fraud or for harm illegally 
caused”  could not be transferred. After the amendment 
of 1900, clause (e) of section 6 of the Transfer of Property 
Act is differently worded. The clause, as it now stands,
prohibits the transfer of a mere right to sue.

Now, let us turn to the rulings cited on behalf of the 
respondent. The leading case on the point, on which 
reliance has been placed, is Ahu Mahomed v. S. G. 
Chunder (1) in which it was held that a claim for 
damages for breach of contract, after breach, was not an 
uctionable claim within the meaning of section 3 of the 
Transfer of Property Act and therefore could not be 
transferred. The next case relied on is Jew  an Rain-Y.
Ratan Ghand Kislien Ghand (2). In this case, the 
learned Judges held that there was authority both 
English and Indian for the view that a claim to un
liquidated damages for breach of contract was not assign- 
■able. At one place in the judgment at page 503, we find

(1) (1909) 36 Gal., 345. (2) (1921) 70 Inrliari CaseB, 49S.
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the following obserYatdons: “ MoreoTer, when an
ordinary commercial contract for sale of goods has been 
broken and subsists only for the purpose of enforcino- a 
claim to damages, it is to my mind difficult to say that 
the eight to damages is, standing by itself, anything more 
than a miere right to sue, n- right whicli is not incidental 
to property but is incidental to abstract right in respect 
of contracts comparable to the abstract rights to personal 
safety and immunity from fraud in the region of tort.*’ 
The ne:;t case relied on is K lietm  Mohan Das v. Bistva 
NatJi Bera  (1). A Bench of two learned Judges of the 
Calcutta Pligh Court decided that a right to take accounts 
and to recover such sums as may be due was not assign
able, lieing a mere right to sue within the meaning of 
section 6, clause (e) of the Transfer of Property Act. The 
same view was taken by the Bombay High Court in the 
case of Himchand Amichand v. Nemchand Fulchand (2) 
and bj' tlû  Punjab Chief Court in Jangli Mai v. Pioneer 
Flour Mills (3)'

On a review of the authorities cited before us I  am of 
opinion that the correct view is that a claim for un
liquidated da.mages for breach of contract, after the 
breach, is not an “ actionable claim”  within the meaning 
of section 3 of the Transfer of Property Act and cannot 
be transferred because of the provisions of clause (e), 
section 6 of the Transfer of Property Act. For the 
reasons given above I hold that the deed of assignment, 
so far as it relates to the transfer of the assignors’ right 
in respect of the first transaction, is good and valid. It 
is invalid iu respect of the transfer of the assignors' 
right about the second transaction.

On behalf of the contesting defendpaits it was urged 
that the suit of the plaintiff was not Avithin limitation as 
it was governed by article 62 of the Indian Limitation 
Act, It was said that the agency terminated on the 29th

(1) (1924) I.L.E., 51 Gal., 973. (2) (1923) I.L.B., 47 Bom., 719.
(.'5) (1914) 27 Iiidian Cases, 115.
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of Janiiar}’ , 1925, wlien the plaintiff’ s assignors are said 
to liaA'e boen informed of tee sale of the last lot of Trheai ĵoti Lai 
bags. In my opin.ion article 62 of the Indian Limitation 
Act is not ajiplicable to the case. In Suhha Rao  y .

Rama Rao (1) it was held that article 62 could only apply 
to cases wliere a definite sum of money had been receiyed Sinrih. •/.
by the defendant and which he was to hold for the use 
of the plaintiff and that it was not applicable to cases 
where the defendant was asked to accoinit for inoneys and 
wliere the person collecting was entitled to just allow
ances. In my opinion the learned Subordinate Judge 
was rig'llt in holding tha,t article 89 of the Indian 
Limitation Act applied to the case in suits for accounts 
between principal and agent- It has been found that 
the coutesting defendants credited the plaintiff’s assignors 
witli tlie proceeds of sale of nine bags of arhar on the 
26th of September, 1925. Thus it w ill be seen that till 
at least that date the agency did not terminate. The 
suit haYing been instituted Avithin three years from that 
date is w ithin limitation. Under article 89 the period 
begins to rim from the date on w hicli accounts are 
demanded and refused during the continuance of the 
agency, or from the date on which the agency terminates.
The defendants contended that the agency terminated 
on the 29th of January, 1925, when the plaintiff’ s 
assignors were told about the sale of the last lot of the 
wheat bags. But this plea is not correct. The eyidence 
of Eam Prasad, the munim of the defendants, is that 
several days alter the sale of the bags in Calcutta Mithu 
Lai Vv̂ ent to the defendants and when he was offered 
Es-356 he did not take it, saying that he would transact 
further business with them. In view of this statement 
of Ram Prasad it is not correct to contend that the agency 
had terminated on the 29th of January, 1925. The con
testing defendants have not given any evidence to prove 
the exact date on which, according to them, the agency 
tei’minated. So, it will be taken that the agency

(1916) J.L.R..v.4o''Mad-v201/v^^>'
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contiiuied till the demand for accounts made by the 
assignors of the plaintiff on the 2nd of March, 1925, was 
refused. The suit is, therefore, within limitation.

The learned Subordinate Judge has found that about 
the first transaction a sum of Es.1,771-13-3 is due to the 
plaintiff. But the defendants liaye established that the 
wheat purchased by the assignors of the plaintiff at the 
time of the second transaction was sold at a loss. They 
are entitled to claim an equitable set off in respect of 
such loss. The plea of set off is a good ground for 
defence. If established it affords an answer to the plain
tiff’ s claim wholly or pro tanto. In the case before us 
the contesting defendants have proved by their account 
books that on taking account in respect of both the 
transactions only a sum of E s.356-1-3 is due to the 
plaintiff. The plaintiff is entitled to recover this sum 
from the contesting defendants, together Vvuth the price 
of 28 bags of wheat not accounted for by the defendants. 
The price of these 28 bags of wheat comes to Es.553. 
Thus the total amount due to the plaintiff from the 
contesting defendants comes to Es.909-1-3. The plain
tiff is, in my opinion, entitled to a decree for this amount.

I, therefore, allow the appeal, modify the decree of the 
court below and grant the plaintiff a decree for 
Es.909-1-3. The rest of his claim stands dismissed. 
The plaintiff and the contesting defendants will receive 
and pay costs in both courts according to their success 
and failure,

I'^iAMAT-iTLLAH, J, I  agree.


