
W e accordiiigiy allow this appeal, set aside the order of 
acquittal passed by the learned Sessions Judge and restore 
the order passed by the learned Assistant Sessions Judge. Rm;ho-
The accused shall be deemed to have been ser^-ing the 
sentence of imprisonment passed on liim in the present 
case concurrently with the sentence of imprisonment 
passed on him on the 29th of January, 1932, in sessions 
case In o . 32 of 1931.
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Before Sir Shalt Muhammad Sulaiman, Chief Justice, Justice ApriL2i 
Si)' Lai Go'pal Muherfi and Mr. Justice King

SRI EEISH N A GHANDEA (Plain tiff) v. M AH ABIE 
PE  AS AD AND 0THEHS (D efendants)^

Court Fees Act (V II of 1870), schedule II, article 17(iii)— Suit 
for a declamtion that a certain decree is not 'binclincj on the 
plaintiff and is void and ineffectual— Cancellaiion not speci- 
fi-caUy prayed for— ‘ 'Any other relief which may he just” —
Whether consequential felief— Specific Relief Act (J of 
IS n ), sections S9, 42.
The plaintiff prayed for a declaration that a certain decree 

was not binding iipon him and was altogetlier ’void and 
ineffectual; he also added the usual prayer that any other relief 
which in the opinion of the court might be deemed just might 
also be granted. Held that inasmuch as the plaintiff merely 
asked for a declaration that the previous decree was not bind­
ing on him and was altogether void and ineffectual, his suit 
was one for obtaining a declaratory decree only and fell under 
article 17(iii) of the second schedule of the Court Fees Act and, 
the court fee payable was rupees ten only. As regards the 
other relief it was held that such a relief is unnecessarily added 
in, most plaints and is not intended to mean anything more 
than reminding the court of its power to grant other reliefs 
even though not specificpdly asked for. The words: of this 
rehef were too vague and indefinite and no specific relief wasl 
referred to therein, and it could not be regarded as one which, 
required the demand of an additional court fee or as one which, 
when coupled with the declaratory relief, changed the nature 
of the relief claimed in the suit.

*Firat Appeal No. 21 of 1930, from a decree of Krislma Das, Subordinate 
Judge of GhazJpur, dated the 15th of October, 1929.
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Where the plaintiff deliberately omits to claim a consequen­
tial relief and contents himself with claiming a mere declara­
tory decree, the court cannot call upon him to pay com't^fees 
on the consequential relief wliicli he should have claimed 
altliongh he has omitted to do so.

In the case of suits falling under section 39 of the Specific 
Belief Act it has, no doubt, been held that although the plain­
tiff' may merely ask for the instrument to be declared void or 
Toidable. without expressly asking for it to be delivered up and 
«:'ancelled, nevertheless the suit is not one for obtaining a mere 
declaratory decree but one for ol^taining a substantive relief. 
But the case of a. decree stands on. a different footing, because 
a suit to avoid it does not strictly fall under section 39 of the 
Specific Eelief Act. If, however, the plaintiff chooses to 
ask for a definite relief for the cancellation or the setting aside 
43f the decree, in addition to a declaration that it is not binding 
on him, he is professedly asking for something more than a 
mere declaratory decree.

Kalii Bam Y. Bahii Lai (1) explained and distinguished.
A snit for a mere declaration that a certain decree is not 

binding on the plaintiff does not, strictly speaking, fall within 
the scope of section 42 of the Specific Belief Act. But that 
section is not exhaustive so as to exclude all other forms of 
declaratory suits, and declaratory suits have been entertained 
and declarations granted by the Privy Council which, strictly 
speaking, did not fall within the purview of that section. 
Therefore, although the view can be taken that a suit like the 
present is not one merely for obtaining a declaratory decree 
but is essentially one for obtaining a more substantive relief 
amounting to frustration or cancellation of the decree, yet 
having regard to the fact that the, Court iPees Act being a 
fiscal measure should be construed strictly and in favour of the 
subject, and to the long course of decisions in this court, the 
€ourt fee of ten rupees should be held to be sufficient.

Mr. G. S . Pathak, for the appellant.
M J* P, Bhargava, for the respondents.
SuLAiMAN, C. J ., M u k erji and K ing, JJ. :-—The 

following question has been referred to the Full Bench 
for an answer : “ Whether the court fee of Es.lO paid by 
the plaintiff on the plaint! as filed by him was sufficient, 
and if not, what would be the proper court fee payable.’ -

(1) (1932) L L .K , 54 All., 812.



The plaintiff in this case was a minor suing through a __ _____
guardian and his case was that in a previous suit brought sm
for the partition of a joint Hindu family property lie chakbea
was not effectively reiiresented by his guardian who was 
very negligent and careless and did not properly look 
after liis case. The suit was referred to arbitration which 
resulted in an award which was incorporated in the decree 
of the court. The plaintilf prayed for the following reliefs 
speciiically : (a) It may be held that Govind Prasad,
defendant third party, did not in any way look after the 
rights of tlie plaintiff during the pendency of suit 
No. 65 of 1927, in the court of the Subordinate Judge 
of Ghazipur, and that he was guilty of gross negligence 
on account of wliich the plaintiff ŵ as greatly deprived 
of his rights, and it may be declared that the decree 
No. G5 of 1927 is not in any way binding upon the 
plaintiff and is altogether void and ineffectual; (b) In 
addition tc relief (a) any other relief which may, in the 
opinion of the court, be just may also be granted to the 
plaintiff against the defendants, together with the costs 
of 'this suit. He valued the subject-matter of the suit 
for purposes of jurisdiction at Bs.-15,308 but paid a 
court fee of Es.lO for the declaration that the decree is 
null and void. No separate valuation w'as given for the 
reliefs claimed. An attempt to supply it by v\̂ ay of 
amendment proved infructuous.

The question that arose before the Division Bench was 
whether the payment of Rs-lO as court fee, treating the 
relief claimed as one for obtaining a mere declaratory 
decree, was sufficient or whether the plaintiff was claim­
ing something more, i.e. a substantial relief for which an 
ad  valorefn court tee should be charged.

Eeoently a Bench of five Judges has had to consider 
some provisions of the Court Fees Act in Kalu Ram  v.
Badu L ai (1). In that case the plaintiff had asked for 
reliefs for adjudging a certain mortgage deed void and 
ineffectual and for its cancellation and also for the

(1) (1932) I. L. K., 54 All., S12.
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________cancellation of a conipromise decree whicli resulted in a
vSbi preliminary decree. The Full Bench pointed out that

IVBLSHNA 1 •
chanijka the reliefs claimed were something more than a mere
Mahabie declaratory decree and that the payment of Es.lO was
Prasau sufficient.

The learned advocate for the respondents has relied 
strongly on a passage at page 822 where it was remarked 
that “ If a substantiYe relief is claimed, though clothed 
in the garb of a declaratory decree with a consequential 
relief, the court is entitled to see what is the real nature 
of the relief, and if satisfied that it is not a mere 
consequential relief but a substantive relief it can demand 
the proper court fee on that relief, irrespective of the 
arbitrary valuation put by the plaintiff in the plaint on 
the ostensible consequential relief.”  Obviously, the 
Pull Bench did not intend to lay down that whei'e the 
plaintiff deliberately omits to claim a consequential relief 
and contents himself with claiming a mere declaratory 
decree, the court can call upon him to pay court fees on 
the consequential relief wdiich he should have claimed 
although he has omitted to do so. What was held was 
that if the plaintiff does not ask for a mere declaratory 
decree, but also asks for a relief which he calls “ conse­
quential”  relief, the mere fact that he calls it so would 
not prevent the court from demanding full court fee, if 
in reality the additional relief claimed was a substantive 
relief and not a mere consequential relief. W e do not 
think that the observation was intended to go further 
than this.

On the other hand, there is no doubt that so far as 
•suits re.i a ting to the cancellation of instruments are 
■concerned, the Full Bench on page 821 clearly held that 
"‘A relief to have a registered instrument adjudged void 
or voidable, with the possible result of its being delivered 
up and cancelled and a copy of the decree being sent to 
the registration office for a note to be made by the re­
gistering officer in his books, is much more than a mere
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'declaratory relief. It is iindoiibtecllv a substantial relief__ ______
of a r.atiire differing from a declaratory one-”  It was 
•clearly pointed out that it was not incumbent on a Cnl̂ iiDRA 
plaintiff to ask in express terms a relief for tlie instrii- :\lihIbxb 
ment to be deliTered up and cancelled and that he might 
merely ask for its being adjudged void or yoidable. 
NeTevtheless, a suit which falls under section 39 of the 
Specitic Belief Act was held to be not a suit for obtaining 

mei'e declaratory decree, but one for obtaining a sub­
stantive relief not otherwise provided for.

The case of a decree stands on a different footing, 
because a suit to avoid it does not strictly fall under 
section 39 of the Specific Belief Act. Strictly speaking, 
it would not even fall within the scope of section 42 of 
the Specific E.elief Act. AAHiere the plaintiff chooses to 
ask fur a definite relief for the cancellation of a decree 
or for the setting aside of that decree, in addition to a 
declaration that the decree is not binding upon him, he 
is professedly asking for something more than a mere 
declaratory decree. At the stage at which the question 
=of court fee arises, it is immaterial to consider whether 
such a relief is superfluous, redundant or useless or even 
impossible to be granted. Obyiously he has asked for 
more I and so long as he does not amend his plaint and 
;abandon this relief he can be called upon to pay court 
fee for the relief asked for.

The case before the Full Bench (1) was of such a tj^pe.
There the plaintiff had in express terms asked for the 
'C ancellation  of th e  compromise and the preliminary 
•decree. Ad m lorem  court fee on the consolidated prayer 
for the cancellation of the compromise and the decree 
was accordingly held to be due.

As regards the case where the plaintiff stops short of 
■asking anything more than a mere declaration that a 
certain decree is not binding upon him, opinion in the 
yarious High Courts Is divided. There is no doubt that 
^section 42 of the Specific Belief Act is not exhaustive so

(1) 1932 I. L. R., 54 AIL, 812,
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1933________ as to exclude all other forms of declaratory suits.
seYeral cases tlieir Lordships of tlie Privy 

ChandbI Council have entertained declaratory suits and granted 
MahIbeb declarations Avhich strictly speaking did not fall within
pbasao purview of section 42 of the Specific Belief Act, In 

Robert FiscJwr v. Secretanj of State for h id ia  (1) their 
Lordships pointed out that that suit was to have tlie true 
construction of a statute declared and to have an act, 
done in contravention of the statute as rightly under­
stood, pronounced void and of no effect. Their Lordships 
observed that that is not the sort of declaratory decree 
Avhich the framers of the Act had in their mind. In
Partah Singh v. Bhalndi Singh (2) their Lordshipa
granted to minors, against whom a decree had been
obtained by the fraud and misrepresentation of their de 
jacto guardian and manager, a declaration that the 
decree was not binding upon tlieni. The actual form of 
the decree was’ a decree setting aside the previous decree 
and declaring that the agreement of compromise and tlie 
decree based upon it were not binding upon the minors 
or either of them, and that they were entitled to such 
rights as they had before their previous suit was dis­
missed.

The origin and purpose of section 42 of the Specific 
Belief Act and the history how declaratory decrees came 
to be granted have been set out in the judgment of their 
Lordships in Robert Fischer's case (1). No doub  ̂ there 
lias been some laxity in allowing plaintiffs to frame their 
plaints by asking for declarations of all sorts. But
where a plaintiff expressly asks for something more than 
a mere declaration, for example, cancellation or the 
setting aside of a decree, it is difficult to hold that the 
claim is one merely for obtaining a declaratory decree. 
The difnculty arises only where he simply asks that it 

• be declared tliat a certain decree which has been passed 
against him previously is null and void and is not binding

796 THE INDIAN LAW  REPORTS [A'OL. LV

(1) (1898) I. L. R., 22 Mad., 270 (2S2). (2) (1913) I. L. R., 35 AIL, 487.



Pr.AS.li>

iipon him. The view taken in some cases of the other 
Hig'h Courts is that in such a suit the plaintiff is trving'® I T  j • T " IvllISHNA
to get rid of a decree wnicn stands in his way and which, Chakdea 
is capa]}le of being execnterl against Jiiin, and that with- M a h a b I ] ’; 

out iiaving that decree set aside or cancelled the plaintiff 
ŵ ould have no right to resist its execution, and accord­
ingly such a relief is not one merely for obtaining a 
declaratory decree bat is for obtaining a more substan­
tive relief, which is not specifically provided for in the 
Court 'Fees Act and would accordingly fall under article 
1 of rfie first scliedule. It cannot be denied that there is 
something to be said for such a view', because in 
suijstance the oliject of the ])laiiitiff is to frustrate a decree 
which lia s been passed against him and to nullify it and 
to get it out of liis way. On the other hand, the Court 
Fees Act is s. fiscal measure and is to be construed strictly 
and in favour of the 3u])ject. There is also no doubt that 
there is a long course of decisions in this Court in which 
it has been laid down consistently, and over and over 
again, that where nothing more than a mere cleclaratiGB 
is sought for, the suit is one for obtaining a declaratory 
decree aud no ad valorevi court fee for such a relief can 
be charged. W e may in this connection refer only to 
the recent cases of this Court in Radha KrisJm a v. Ram  
Narain (1), Brij Gopal y. Sumj Karan  (2), LaJishm i 
Namin Uai v- Dip Naram Rai (3) m d  M ohammad Ism ail 
V. Liyaqat Husain (4). W e accordingly think that on 
the principle of stare decisis, if nothing else, this course- 
of deci,sioas should not now be disturbed.

W e accordingly hold that inasmuch as the plaintiff in 
this case merely asked for a declaration that the previous 
decree was not in any way binding upon him and was 
altogether void and ineffectual, his suit was one for 
obtaining a declaratory decree only and falls under 
article 17 (iii) of the second schedule.

{i) (1931) I. L. R„ 53 All., 552. (2) [1932] A. L. J., 466.
(3) (1032) I. L. K., 35 All., 274. (4) [1932] A .L . 1G5.
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1933 Tlie learned advocate for the respondents has further 
urged that inasmuch as the phiintiff added rehef (b) 

C h a ;n d ra  V, 'hieh was to the effect that in addition to relief ( a )  any 
MAmniR other relief which may, in the opinion of the court, be 
PavsAD g.|gQ granted to the plaintiff against the

defendants, he must be deemed to have claimed more 
than a mere declaratory decree. But such a relief is 
unnecessarily added in most plaints and is not intended 
to mean anything more than reminding' the court of its 
power to grant other j-eliefs even though not specifically 
asked for. As the words are too vague and indefinite, 
and no specific and definite relief is referred to therein, 
we cannot regard it as one which requires the demand 
of additioiuil court fGo ]ir)r do we consider that coupled 
with the declaratory relief it changes the nature of the 
relief claimed.

Our answer to the c[uestion referred to us is in the 
affirmative.

1933
April,21

BEVISIONAL CRIMINAL

Before Mr. Justice Bennet and Mr. Justice Bajpai 
EM PEROE t\ EU DRA DATT BHATT''^

District Boards Act {Local Act X  o/ 1922), sections 34, 182—  
Indian Penal Code, section 168-—Meniher of District 
Board engaging in trade on contracts hy the Board—  
Sanction to 'prosecute— Criminal Procedure Gode, section 
197-—Whether compla.int hy District Board necessary .

A member of a District Board, without obtaining the j)er- 
mission of the Commissioner, entered into contracts, in 
another person’s name, giyen on beh* l̂f of the Board by its 
Education Committee for the supply of coir matting and 
carried on that business for about two years. The Local Gov- 
ernmeut sanctioned, uiider section 197 of the Criminal Proce­
dure Code, his proseeution under section 168 of the Indian 
Penal Code read with section 34 of the District Boards Act. 
This sanction was conveyed in a letter addressed to the

^Criminal Revision Ko. 663 of 1932, from an order of A. Hamilton, Sessions 
■Judge of Ktimaun, dated the 26th of July, 1932.


