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.Before: Sir.Shah Muhammad Sulaiman, Chief Justice, Justice ■
Sir Lai Gopal Muherji, and Mr. Justice King

SAHU SHY AM L A L  (Defendant) SHYAM LA L 1 9 3 ;̂
(PLl̂ INTIFF)’* A pril, 26

■Civil Procedure Code, order X X III, rule h— Compromise 
decree— “ 6'o far as it relates to the suit” —Part of the com
promise going outside the siihject matter of the suit— Decree 
incorporating and giving effect to the whole compromise—
Validity of decree—Jurisdiction.

A suit for dissolution of partnership -was corDpromised, one 
of the terms being that the defendant was to pay a certain 
sum in instalments; and certain property specified in the com
promise was to be deemed hypothecated for the dne payment, 
in default of which the plaintiff might realise his money by sale 
of the property in execution of the compromise decree, A decree 
■was passed incorporating and giving effect to the whole com
promise. The compromise was not registered, nor attested as 
a mortgage deed would be. In execution of the decree the 
property was sold and the decree-Iio]der purchased it. The 
question arose as to whether he liad obtained a good title.
Held that the decree ŵ as not one ]iassed 'without imisdiction 
and neither it nor the sale founded on it was a iiullity_, and the 
purchaser ]iad got a good title.

So long as the compromise relates to. the suit, the court hSiS 
full authority under order X X III, rule 3 of the Civil Procedure 
Code to pass a decree in terms of the compromise even though 
It might not have, strictly speaking, formed the sub]ecfc matter 
of the suit.

No doubt it is the duty of the court, under order X X III, 
rule 3, to see that although  the w h ole  of the com prom ise  
betw een  the parties is recorded, the operatiYe :portion of the 
decree is confined to that j)art only which relates to the suit.
A proper and eifectual method of carrying out the terms of the 
rule would be for the decree to recite the whole of the agree
ment and then to conclude with an order embodvin cf those 
XQatters wliich relate to the suit, or the agi'eement could be

*Seoou!i AppsaHSTo. 201 of IQ'iO, fram a der-res of Pran. jSTath Aga, Adclitional 
Subordiaate Judga of Moradabad, dated the 4fch of jSTovember, 1929̂  eonSrmuig 
a dâ res of Mabaraj Bahadar LaTj Mutisif of Giiaadausi, dated Hie 30th of April,
1929.:



1933 in.trodu.c6cl in  a schedulG to th e deciG e; b u t, in  either case, 
altliongii the operative  part of th e decree w ou ld  be  p roperly  

Shtam confined to th e actual su bject m atter of th e th en  ex istin g  
litigation , the decree taken  as a w h ole  w ou ld  in clude  th e  agree- 

Sh y a m  m en t. But it  does not necessarily  fo llo w  that if  the court 
does not strictly  fo llo w  th is d irection , it is acting  w ith ou t juris
d iction .

Even in cases where a part of the compromise does not, 
strictly speaking-, relate to the suit and nevertheless the court 
decides that it relates to the suit and .incorporates it into the 
operative portion and passes a decree in terms of it, the decree 
is not a nullity and not one passed without jurisdiction, but 
would be binding upon the parties to the decree and its validity 
cannot be questioned in the execution department, nor can any 
title derived under i.t be attacked.

The expression, “ so far as it,relates to the suit” , in order 
XX.III, rule 3 is wilder than the expression, “ so far as relates 
to so much of the subject m.aitter of the suit as is dealt with by 
the compromise” , which occurred in section 375 of the former 
Code; and matters which may not, strictly, speaking, be the 
subject matter of the suit itself as brought may yet “ relate to 
the suit” .

Mr. Panna Lai, for the appellant. ■
Mr. S. N. Seth, for tlie respondent.
SULAIMAN, C. J-, M u k e r j i  aiid K i n g ,  JJ. :— This  ̂

case has been referred to a Full Bench because of 
certain iniiportant questions of law which arise in it. 
It appears that Sahii Shyam Lai instituted snit N o / 
125 of 1923 in the court of the Subordinate Judge of 
Moradafoad for dissolution of his partnership with 
Kalyan Das and others. On the 25th of December,
1923, the parties compromised their dispute and a 
written compromise was filed in court. Under this 
compromise, apart from the liability to pay Rs. 1,000, 
the defendant agreed that Rs. 1,500 were further due 
to the plaintiff from the defendant and, he agreed to pay 
the amount in aiiuiial _ instalmehts of Bs. 160 each., 
spread over a number of years. It was also provided 
that ill default o f payment of any instalment, the wliole 
of the amount would become due and would be payable
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with interest at 1 per cent, per mensem and it further 
provided that the property specifically mentioned in the 
compromise would remain (m akfu l and marhun) 
hypothecated and mortgaged for the amount due to the SHTilM
plaintiff and that the defendant shall not transfer or 
encumber the same property and that in case o f breacli 
of any of the conditions the plaintiff would be entitled 
to realise the amount by sale o f the aforesaid property 
by execution of this decree without bringing a fresh 
suit.

The court passed a decree in terms of this compromise 
and incorporated the whole of the compromise into the 
decree. It may be noted that this compromise was 
neither registered nor was it attested as a mortgage deed 
would be.

Subsequently one Gopal Ram brought a money suit 
Ko. 439 of 1926 against Kalyan Das and others and 
obtained a decree. After attaching the property 
mentioned in the previous decree he proceeded to execute 
his decree by sale of the same. Sahu Shyam Lai 
applied that his charge over the property should Be 
declared at the time of the auction. This request was 
granted. The auction sale in execution o f  Gopal Barn’ s 
decree took place with the announcement of the incum
brance and the property was purchased for R s .l4  by 
Munshi Shyam Lai, who is a different person from 
Sahu Shyam Lai.

WhAn 'Saliu Shyam Lai executed his decree in suit 
No. 125 o f 1923 by sale o f this property Munshi Shyam 
Lai, the auction purchaser, objected, but his objection 
was disallowed and the property was again sold at 
auction in execution o f  Sahu Shyam Lai’ s decree and 
the property was purchased by Sahu Shyam Lai for 
Bs.550.

The present suit was instituted by Munshi Shyam 
l.al principally against Sahu Shyam Lai for a declara
tion that the purchase made by him previously was



10B3 good and that the property was vested in him and that
~^iu ^  the present purchase by Sahii Shya.a< Tjal was invalid

binding upon him.
V.

Sĥ -am |.]3p courts below have decreed the suit in favoiir
of the plaintiff, holding that the compromise in suit 
No. 125 of 1923 was in the nature of creat îng a mort
gage on immovable property, and not being registered
was inadmissible in evidence and the court acted with
out jurisdiction in so far as it created a mortgage on 
immovable property. It was held that all subsequent 
proceedings including the auction purchase by Sahu 
Shy am Lai were null and void, Sahu Shyam Lai has 
come up in appeal to this Court and challenges the- 
finding of the courts below.

It is quite obvious that if  the court had no jurisdic
tion to incorporate any part of the coniipromise into the 
decree, the decree would be ultra mres and' therefore 
void and a nullity and the auction purchase would fall 
with it. On the other hand i f  the court had jurisdiction 
to entertain the compromise, then even if it acted in au 
irregular manner or acted illegally or committed an 
error of law the decree when passed would be one passed 
with jurisdiction and binding on the parties unless set 
af-'ide in appeal or by way of review o f judgment'.

It is possible to conceive of cases where a civil court 
would not have jurisdiction to pass a decree even if it 
is based on a compromise between the parties. For 
instance, a small cause court may not have jurisdic
tion to deal with rights'to immovable properties, or a; 
revenue court may not have jurisdiction to deal with 
immovable property, or even a Munsif’ s court may not 
have pecuniary jurisdiction to deal with properties of 
higher valuation, or again a civil court may not have 
jurisdiction to deal with matters which are exclusively 
within the jurisdiction of the x̂ evenue courts. On 
the other hand, it appears to have been contemplated
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bv the legislature that there may be matters which
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“'S3 _______
are irrelevant to the suit and should be ignored by sahu
the court and only such matters as relate to the suit '
be incorporated in the decree. vSetam

Order X X III, rule 3 of the Code of Civil Procedure 
provides that where it is proved to the satisfaction of 
the court that a suit has been adjusted wholly or in 
part by any lawful agreement or coinproniise, or 
Vv̂ hê e the defendant satisfies the plaintiff in respect of 
the whole or any part of the subject matter of the 
suit, the court shall order such agreement^ compromise 
or satisfaction to be recorded and shall pass a decree in 
accordance therewith so far as it relates to tlie suit. 
These words appeared in tlie old section 375 but the sec
tion proceeded to add “ and such decree shall be final so 
far as relates to so much of the subject matter of the 
suit as is dealt with by the agreement, compromise o:* 
satisfaction''’ .

It seem s to us that the expression “ so far as it relates 
to the Buit”  is somewhat wider than the expression “ so 
far as relates to sc much of the subject matter of the suit 
as is dealt with by the compromise” . It is certainly 
possible to conceive of matters which may not, strictly 
speaking, be the subject matter of the suit itself as 
brought and yet they may relate to the suit. It there
fore follows that so long as the compromise relates to the 
suit the court has full authority under this rule to pass 
a decree in terms of it even though it might not have, 
strictly speaking, formed the subject matter of the suit.

Similarly there is nothing in section 2 of the Code of 
Civil Procedure, which defines the decree, which would 
prevent the court from passing a decree in terms of tlie 
compromise which relates to the suit although it may 
not be called the subject matter of the suit. All that it 
requires is that the court may determine the rights of ths 
parties in regard to all or any nmtters in controversy in

L a l



^  the suit, -viz., matters that may be in controversy in the
Sahd- suit and matters that may be brought in by the parties

If the property has not been included in the suit it
shtam can be so inchided by a proper amendment of the

plaint. The court would therefore have proper jurisdic- 
tion to deal with it. The fac1i that the court deals with 
it before going 'through the formality of amending 
the plaint would be an illegality or non-compliance 
with the provisions of the second schedule, and not 
necessarily a question of jurisdiction. Where the court 
has jurisdiction to deal with the property, having regard 
to its nature, character and valuation, the mere fact that 
it was not originally included in the plaint would not 
oust the jurisdiction of the court when it was acting upon 
the agreement of the parties.

No doubt it is the duty of the court to see that although 
the whole of the compromise between the parties is 
recorded, the operative portion of the decree is confined 
to that part only which relates to the suit. This point 
was emphasised by their Lordships of the Privy Council 
in Hemanta Kiimari Dehi v. Midnajyur Zamindari Go.
(1). following the observations made by their Lord
ships of the Privy Council on page 495, we think that a 
perfectly proper and effectual method of carrying out 
the terms of this section would he for the decree to recite 
the whole of the agreement and then to conclude with an 
order embodying those matters which relate to the suit, 
or it could introduce the agreement in a schedule to the 
decree; but in either case, although the operative part of 
the decree would be properly confined to the actual 
subject matter of the then existing litigation, the decree 
taken as a whole would include the agreement.

It is incumbent on courts to follow this direction and 
to see that the final order passed by the court is correct. 
But it does not necessarily follow that if the court does 
not strictly follow this direction, it is acting without 
jurisdiction.
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1933In some, cases it may be very easy to split up the 
compromise into two parts,— the first Avhich relates to 
the suit and the second which does not relate to the suit, Lal‘ 
and then it would be very easy for the coart to incorporate 
into tlie operative portion of the order the part which 
relates to the suit, and to exclude the other which does 
not relate to the suit. On the other hand, there can be 
a compromise which mixes up various matters in such 
a way as to make it impossible to separate the part which 
exclusively relates to the suit and another part w^hich does 
not so relate to the suit. It will therefore be the duty 
of the court to decide w^hicli relates to the suit and which 
does not relate to it. Such a question obviously is a 
question of law to be decided by the court which is called 
upon to pass a decree on a perusal of the compromise.
The court in deciding this matter may err, but the court 
would have jurisdiction to decide a point of law wrongly.
Except in cases where the court had no jurisdiction to 
entertain the matter at all, a wrong decision would make 
the decree valid and binding on the parties. No doubt 
there has been some conflict of opinion on this point.
It was held in the ca,se of Mohilnillah v. /tnami (1) that 
•a court had jurisdiction to award to the plaintiff a larger 
amount than ŵ as claimed if the amount is decreed on a 
compromise between the parties. In a later case in 
Maghuhans Mam Singh v. MaluiMr Singh (2) there was 
an observation at pages 80-81 which ŵ as in the nature 
of an obiter dictum  that the decree of a court wdil be 
enforceable as a decree only so far as it relates to the 
subject matter of the suit. The learned Judges W ere not 
called Upon to decide whether, if the court wrongly 
decided that a certain agreement related to the suit and 
passed a decree on it, the decree would be a nullity and 
would not be binding on the parties to it. The view 
which has prevailed in Madras and also in Oudh seem s 
to be to the eifect that even, thougli it incorporates som e 
part o f  it which did not, strictly speaking, relate to the

(1) (1887) L L- R., 9 AIL, 229. (2) (1905) L L, R„ 28 All., 78.
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suit, it would neyertlieless not be ultra vires. On the 
SxHu other hand, the earlier Calcutta cases and some cases of
Lal" the Punjab Chief Court seem to lay down that a court

Shyam could not pO:SS a decree in terms of the compromise which 
do not relate to the suit.

We think that even in cases where a part of the com
promise does not, strictly speaking, relate to the suit 
and nevertheless the court decides that it relates to the- 
suit a.nd incorporates it into the operative portion and 
passes a decree in terms of it, the decree is not a nullity 
and not one passed without jurisdiction, but would be 
binding upon the parties to the decree and its validity 
cannot be questioned in the execution department, nor 
can any title derived under iti be attacked. In this view 
of the matter it is not necessary for us to consider the 
question whether the compromise did or did not attempt 
to create a mortgage. Prima facie, having regard to the- 
language used and the intention that the property shall 
not be liable to be transferred or encumbered so as to 
prejudice the plaintiff, it was in the nature of a mortgage- 
The mere fact that it was not registered or not properly- 
attested would not make a document inadmissible, but 
we think it is not necessaxy to express any final opinion 
on the point in this case.

It has been contended before us that inasmuch as 
the court has merely ordered that the decree should be 
passed in terms of the compromise it was not necessary 
to incorporate the whole of the compromise into the 
operative portion of the decree. No doubt the lower 
court intended to incorporate the whole of the compro- 
niise into the operative parf, of the decree as was actually 
done when the decree was prepared. W e might also add 
that even if our view had been different, we would not 
have readily acce]:)ted the contention that the direction, 
that the money decree to be paid in instalments should 
be realised in case of default by sale of 'the property 
specified in the execution ^department, would necessarily
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be a provision which would a,mount to an agreement not 
relating to the suit. sahtj°   ̂ Shyaji

We accordingly allow the appeal and setting aside the -
decree of tlie court below dismiss the suit with costs Shvam
throughout.
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APPELLATE CRIMINAL

Before Mr. Justice King and Mr. Justice Iqbal Ahmed
EM PEBOE -D. HAGHO RAM ’* ,̂̂ 3̂

4 . T j r i l  ^ 6Indian Penal Code, section -i77A.— Falsification of register with 
intent to conceal ■previous embezzlement— “ Intent io  
defraud'''— ' ‘DisJionGstly” —Indian Penal Gode  ̂ seotions 23,
24.

The word “ dishonestly”  does not occur in section 477A of 
the Indian Penal Code, and all that is necessary to bring a 
person within the purview of that section is that he should 
have altered or falsified any book or paper etc. wilfully and 
witir intent to defraud.

The termis “ fraud”  and “ defraud”  are not dejfined in the 
Indian Penal Code, but it is clear that if the intention with 
which a false document is made is to conceal a fraudulent or 
dishonest act which had been previously committed, the inten
tion cannot be other than an intention to defraud. The con
cealment of an already committed fraud is a fraud.

A document that is made with the intention of concealing 
a dishonest act already committed is made “ dishonestly”  
within the meaning of section 24, read with section 23, of the 
Indian Penal Code as it facilitates the retention of the wrong
ful gain already made.

Making a false document with a yiew to prevent persons 
aheady defrauded from ascertaining that misappropriations 
had been committed, and thus to enable the person who com
mitted the misappropriations to retain the wrongful gain 
which he had secured, amounts to the commission, of a fraud 
and b ’ings the case uuder section 477A of the Indian Penal 
Code,

* Orimmal Appeal No. 501 o£ 1932, by the Local Gox’-emment from an 
order o! R. K, Mitter, Sessions Judge of Jaunpur, dated the 9tli April, 1933.


