
Before Mr. Justice Miikeni and Mr. Justice Bemiet.
Fehrvam,

BAN K EY L A L  and  another  (D efendants) v. CH OTEY 24.
M IYAN  AB D U L SHAKUR (P lain tifp).^

(Ubitration—Reference by plaintiffs and some of the defen
dants— V aUditqj— Award—Failure to give full ten days 
for ohjections— Validity of decree—Appeal—GwU Pro
cedure Code, section 99; schedule II, paragraphs 1, 16 
—Jurisdiction.
In a case where the interests of the defendants may i)e 

severed, there does not appear to be any bar to some of the 
contestmg defendants joining wifeh the plaintiffs in referring 
the matter in difference between them to arbitration. So, 
wliere in a c,ase the hability of the two defendants was joint 
and several, and the phiintiffs and one of the defendan’tB 
referred the dispute to arbitration with the result that an 
award was made against Iiim, and ultimately (in the appe'latie 
conrt) the plaintiffs exempted the other defendant 'iltogeiherj 
It was held that the reference was valid.

It is doubtful whether an appeal lies I'rorn a decree 
parsed in accordance with an award, on the ground that 
deciee was passed before the expiry of ten days’ time for 
taking objections. Supposing' that an appeal lay, section 99 
of the Civil Procedure Code would apply and the decree would 
noii be reversed in appeal where the appellant raised no objec
tion on this ground at the time the court took up the case 
to pass the decree, and it did not appear that the appellant 
could have taken any further objections than were taken by 
him, if the full ten days’ time had been given.

fSembie, the decree passed ih such, circumstances is not 
a decree passed without jurisdiction and fit to be set aside 
in revision.

Messrs. U. S. Bajpai and J. P. Bhargava, for th© 
appellants.

Mi. N. P . Asthana, for the respondent.
M tjk e r ji  and B e n n e t , JJ. :— This is an appeal by 

the defendants in a suit for money, being the price o f 
certain goods supplied, instituted by the respondents 
against the appellants. The appellants were two in

♦Second Appeal No. 811 of 1928, from a decree of P. K. Bay, District 
Judge of Agra, dated the 11th of April, 1928, modifying a decree of D. P- 
Mehrotra, Additional Munsif of Agra, dated the 21st of January, 1^28.
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1931 number, Bankcy Lai and Munna Lai. On 20th 
-Sankey "lIl December, 1927, the plaintiffs and one of the defendants 

Bankey Lai agreed to J’efer the matter in difference 
between the parties to tlie arbitration of one Achal Singl i. 
Achal Singh filed a written award on 16tli January, 
1928. Before the award arrived, tlie 21st Janiia]')^ 
1928, had been fixed for hearing of the case. When 
the award arrived, the learned Munsif directed tliat the 
parties should be informed of the fact that tlieir award 
had arrived and he further directed tlic parties to file 
objections, if any. No objections were filed and the case 
ŵ as taken up on 21st Jann,‘irv, 1928, and n, jndo'ment 
was pronounced in terms of the award.

Tlie defendants went up in appeal to the learned 
District Judge and substantially two points were taken 
against the judgment. One was that ten days’ time 
sbould have been allowed to the defendants to file ol)- 
jecfcions to the award and the second was that Munna Lai 
not having joined in the arbitration, thc', wliole arbi
tration proceeding was bad and no decree could be made 
i3n the a’̂ ârd. In the appellate court tlie })1aintiffs ex- 
tempted Munna Lai from all liability. T]iereu])on the 
learned District Judge came to tlie conclusion tliat the 
award was a good one so far as the plaintiffs and Bankcy 
Lai were concerned. The learned Judge accordingly 
‘dismissed the appeal, except in tliis that lie exempted 
Miuina Lai from all liability but ordered that he should 
■pay his own costs.

The defendants have come up in second appeal and 
Munna Lai’ s grievance is that, having lieeu exempted 
from the claim, he should have got his own costs. The 
learned counsel for the respondent has not been able 
to satisfy us that Munna Lai should not get his costs. 
We accordingly allow Munna LaFs appeal and direct 
“that he shall recover his costs throughout the litigation.

So far as Bankey Lai’ s appeal is concerned, the pre
liminary objection is taken that no appeal lies. In view
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of this objection, we have been asked by the learned 
counsel for the appellant that, if we decide that no appeal bankby lal 
lies, we should take up the matter in revision and do cho'tey 
justice in the case.

It has been urged that the appeal is competent, in
asmuch as the learned Judge failed to comply with the 
provisions of paragraph 16 of schedule I I  of the Civil Pro
cedure Code inasmuch as he did not wait for ten days for 
a party in arbitration to file his objections. Reliance 
is placed on certain observations of one of us in the case 
o f Tursi Ram v. Basdeo (1), to be found at page 708.
There is no doubt that a good deal is said there which 
would support the argument of the learned counsel for 
the appellant that an appeal would be competent. But 
this is not a definite declaration of the law, because the 
Court found that there was another matter, namely a 
decision by the Judge himself, which made an appeal 
maintainable. In this particular case we do not propose 
to pronounce any definite opinion as to whether in the 
circumstances of this case, namely because the court has 
failed to give full ten days’ time, an appeal is competent or 
not. Supposing that an appeal is comipetent, we are not 
prepared to reverse tlie judgment of the court below be- 

‘Cause full ten days’ time has not been given. Section 99 
•of the Civil Procedure Code lays down that no irregu
larity in any proceeding in a suit, not affecting the merits 
of the case, should be permitted to reverse or substan- 
“tially vary a judgment. The learned counsel has not 
been able to point out on the record any Cbjection which 
his client could validly have taken to the award if full 
ten days’ time had been given to him. W e have already 
noted that he had five days’ time and when the case 
ŵ as taken vn he did not tell the learned Munsif that he 
should have five days’ more time under the law and 
that as a matter of fact he wanted five days’ more time 
to formulate his objections.

Q) (1926) 24 A.L.J., 705 (708).



1981 The second point is as to whether the a,rbitration
Bankey Lal itself was invalid because Mimna Lai (lid not join in the 

reference. The defendants, according to the plaiiit, 
¥bdto were jointly and severally liable to tlie plaintifta. I f

S h aku b. one of the two defendants wlio were jointly a;nd several
ly liable and the plaintiffs agree tliat tliero should be a 
reference to arbitration, the mere fact that the sccond 
defenda,nt did not join will not deb[i;r the |)artios agi'eeing 
to an arbitration from in!il\i:iî ' a rcvfei'cnco to arbitration. 
Paragraph 1 of schednle I I  of tlie Civil Procednre Code 
reads as follows : ' ‘Wliere in any sriit all tlie pa,rties
interested a,gree tliat aiiy matter in difference between
them sliall he I'oferred to a;rbitration. . . Tlvis 
does not mean tliat all tlie parti('s wlio n.re contesting a 
suit must necessarily join in arbitration. Th('rc may 
be cases in wdiich it would not l)e possibh'. to dec.ide a case 
by compartments, i.e. wliere a/n fi.i'bitra/lior n:ia,y be 
appointed to decide a part of the cn,se and tlie court should 
decide the rest of it; such a case would be a, suit for 
partition, for example. But where tlie interest o f the 
defendants m.ay be severed, as in this case, tliere does not 
appear to be any bar to some of the contesting defendants 
joining with the plaintiffs in referring the matter in 
difference between them to arbitration. There is a 
decision to that effect in the case of Raghmiat'h Sukul 
V. Ramnip Rmit (1). In this view we do not think that 
the arbitration is in any w\ay vitiated.

There is no other point to be decided in this case and 
we dismiss the appeal of Bankey Lai witli costs.

(1) (1923) 2 Pat., 777.
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