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APPELLATE CIVIL

Before Sir Shah Muhammad Sulaiman, Chief Justice, and
Mr. Justice Rachhpal Singh

1933  MUHAMMAD ABDUL JALIL KHAN AND ANOTHER

April, 25 (Drruxpants) ». MUHAMMAD ABDUS SALAM KHAN
T (PraINTIFF)®

Clo-owners—dJoint property in exclusive possession of some co-

owners—Quster—Suit by others for compensation for use

and occupation—Thether maintainable withoul partition—

Suit for share of profits of part only of joint property—

Whether maintainable.

A co-owner who is ousted and excluded from the enjoyiient
of his shave in the property held by him and others as tenaunts-
in-common is entitled to maintain a suit for compensation for
use and occupation of his share from which he has been
excluded by other co-owners.  Also, one co-owner can sue
another for his share of the profits which the latter has realised
from some of the items of the joint property, and his only
remedy is not a suit for partition. 8o held in a suit by one
of three Muhammadan brothers, who jointly owned five houses
besides other property, for compensation for use and occupa-
tion of two honses {roin which the plaintiff hud been ousted and
for his share of the rents vealised by the defendants from the
three other houses. The case, however, of co-shavers holding
various parcels in joint zamindari, held by them as tenants-in-
common, for the sake of convenience would stand on a different
footing.

Where different co-sharers have, without force or fraud, been
in peaceful and exclusive possession of different portions of joint
properties for a time sufficient to raise the inference that their
separate possessions originated in some mutual understanding,
that arrangement cannot be disturbed either by a suit for joint
possession or one for compensation for nse and occupation; in
such a case the only remedy left would be a suit for partition.

Dr. K. N. Katju and Mr. N. A. Skerwani, for the
appellants.

Messrs. 4. M. Khwaja and C. B. 4 garwal, for the
respondent. : o

*First Appeal No. 457 of 1929, from a decree of  Syed Nawab Hasan,
‘Additional Subordinate Judge of Aligarh, dated the 30th of May, 1929.
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Suraiman, C. J., and Racumrar SivcHE, J. :—This 1938
18 a defendantb appeal arising out of a suit instituted Memanman
by the plaintifi which has been partially decreed by Jarer e
the court below. I‘rII‘HL.}IﬁAD
The plaintiff respondent and the defendants appel- <#°Ts

lants are three brothers; they are joint owners of the o
five properties, situate in Aligarh, detailed in the

plaint. Each of the three brothers owned one-third

share in them. Property No. 1 is a pucea residential

house, while properties Nos. 2 to 5 are kachha buildings

known as ahatas.

The plaintiff, in his plaint, stated that during the
period of three years from 1st of June, 1925, to 31st
of May, 1928, the plaint property had been in use and
occupation of the defendants, that properties Nos. 1 and
2 could be let at about Rs.300 per mensem, and that
therefore he was entitled to recover from the defendants
a sum of Rs.100 monthly as compensation for the use
and occupation of his one-third share of these two
properties. As regards properties Nos. 3 to 5 the
plaintiff alleged that the defendants had been letting
them out and had realised rents therefor, and he,
therefore, claimed to recover his one-third share in
the same.

The defendants contended that the plaintiff was not
entilled to get compensation in respect of properties
Noz. 1 and 2. The properties Nos. 3 to 5 had been
in wretched and ruinous condition and had been mostly
unoccupied, that though some portions thereof had heen
let on rent on some occasions yet the income had been
hardly sufficient to meet the cost of repairs. It was
also pleaded that the parties owned several properties
jointly, and therefore a suit in respect of profits of some
of them only was not maintainable.

The plamhff had claimed a sum of Rs.5,047-14-0.
The learned Subordinate Judge has made a decree for
Rs.2,913-8-0.  The defendants have preferred  this.
appeal. '



1933
Mo n**\up
AspoL

730 THE INDIAN LAW REPORTS [voL. Lv

Before proceeding any farther we may point out
o here that the Jearned counzel for the appellants, on the

Jaums Imw authority of the ruling in Swan Tee v. Ma Ngwe (1),

\It'ri \‘w oD
AsDUS
Satam
Kaan

contended before us that one co-sharer could not zue
another for use and occupation of property held by thiem
as tenants-in-common. We find that the two learned
Judges of the Burma Chief Court in the above
mentioned case held that ‘‘a suit for use and occupation
by a co-owner against another co-owner will not lie.”
We find oursclves unable to agree with this view when
50 broadly stated. We see no valid ground for holding
that a co-owner cannot sue another co-owner for use
and occupation when the former has been ousted and
has been excluded from the enjoyment of his share in
the property held by them as tenants-in-common. It
is the right of each and every co-owner to enjoy the
property in common with other co-owners and as soon
as that right is denied or a co-owner is prevented from
enjoying the property like other co-owners, he has a
cause of action for recovering compensation for use

and occupation of his share from which he was
excluded. Another ruling cited by the learned counsel

for the appellants is Jagar Nath Singh v. Jai Nath
Singh (2). The learned counsel for the appellants
relies on the following observation in the judgment of
Staniey, C. J., at page 90 : “‘It appears to me that if

co-sharers desire to sue a co-sharer who is in occupation

of joint property and who has not obtained possession
illegally, the only course open to them is to apply for
and obtain partition.”” It was argued by the learned
counse] for the appellants that so long as there is no
partition, a co-owner cannot sue another for the use
and occupation of the joint property. In our opinion,
the rule cited above lays down mo such proposition,
because after the above quoted sentence we find the
following : ““It ig true that the co-sharer in possession
must account to the other co-sharers for the profits of

(1) (1916) 32 Indian Cases, 630. (2) (1904) T. L. R, 27 AlL, 88,
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the land of which he is in exclusive physical posses- 1938

sion.”  So long as the partition does not take place, MgTsniaD
we think the co-sharer in exclusive possession is liable sumKmas
to account for profits to the other co-charers.  The facts yrpuanus
of the case in the above quoted ruling of the Allahabad = 2=ore
High Court were different. There, on the death of a  Kumsx
tenant of a land which was the property of four
persons juintly, one of the co-sharvers took possession of
the tenant’s holding and commenced to cultivate it
himself. The remaining co-sharers sued to recover
physical possession. The court held that the only
relief which the plaintiffs could get was a declaration
that they were joint owners and entitled to ask the co-
sharer in possession to account for profits. The Court
found that it was not a case in which one co-sharer has
taken ‘‘illegally’” the possession of some land to the
exclusion of the other. In the case before us, however,
the facts are different. If the plaintiff could establish
that he was prevented from the use of his one-third shave
by the defendants, then his ouster wouid be an “‘illegal’”
act on the part of the defendants which would entitle him
to claim compensation.  Another case on which reliance
was placed on behalf of the appellant is Basanta
Kumari Dasya v. Mohesh Chandra Shahka (1). That
case, in our opinion, does not help the appellants. It
was held that “‘Sole occupation of different parcels of
land by different co-sharers according to their conveni-
ence does not constitute ouster of the others and that
‘ouster’ must mean dispossession of one co-sharer by
another where a hostile title is set up by the latter,
and where the occupation of the latter is not consistent
with joint ownership.”” It is clear that this ruling
would not apply to a case where a co-sharer could show
that he has been ousted from the enjoyment of a
house by another co-sharer. In such a case the occupa-
tion of a co-sharer in possession would not be “‘consistent
with joint ownership’. After a consideration of the

(1) (1913) 21 Indian Cases, 6‘21; :
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rulings cited above by the learned counsel for the
appellants we are of opinion that the contention that
a co-owner cannot sue ancther co-owner for compensa-
tion for use and occupation of property held by them
as tenants-in-common even if he is excluded from the
enjoyment of his share is not correct and cannot be
accepted. We hold that a co-sharer who is ousted and
excluded from the enjoyment of his share in the pro-
perty held by him and others as tenants-in-common is
entitled to maintain a suit for use and occupation of his
share from which he has been escluded by other co-
sharers. Nor do we agrec with the argument that one
co-sharer cannot sue another for his shave of the profits
in the property which one of them might have realised
and that his only remedy is to sue for a partition. TIf
two co-sharers own a house and one of them realise its
entire rent, there does not seem to be any reason as to
why the one realising the entire rent should not be
compelled to pay the share of the other. We would
like to add, however, that the case of co-sharers holding
various parcels in joint zamindari held by them as
tenants-in-common for the sake of convenience would
stand on a different footing.

Where different co-sharers have without force or fraund
been in peaceful and exclusive possession of different
portions of joint properties for a time sufficient to raise
the inference that their separats possessions originated in
some mutual understanding, that arrangement cannot be
disturbed either by a suit for joint possession or one for
compensation for use and occupation. In such a case
the only remedy left would be 2 suit for partition.

It is a common ground between the parties that pro-
perties Nos. 1 and 2 have never been let on rent.

The first question which we have to determine is

- whether the plaintiff can claim any compensation from

the defendants in respect of properties Nos. 1 and 2.
The plaintiff, in paragraph 2 of the plaint, states that -
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“owing to partnership, the parties are in legal posses- 1933

sion of the said property, which is however in use and Mumwanun
occupation of the defendants.’” The plaint is nol s Kass
happily worded, but ifs perusal goes to show that the wpaanmn
plaintiff claimed compensation for use and occupation $®P%
af the pronerties Nos. 1 and 2 because he had been  Kwmax
excluded from the enjoyment of his own chare in them.

The plaintiff went into the witness-hox and stated on

oath that he acked the defendant No. 1 to let him live

in property No. 1 but the defendant No. 1 did not accede

to this request and said that he would not allow the

plaintiff to put up in the kothi because there was litiga-

tion going on between them, * * ¥ ¥ * Tn our opinion

the plaintiff has made out a case of ouster and, there-

fore, he is entitled to compensation in respect of
properties Nos. 1 and 2.

About properties Nos. ‘3 to 5 the plaintiff in paragraph

4 of his plaint stated : “‘As regards properties Nos. 3,
4 and 5, the defendants are Tespl)ﬂSlble to pay the rent
for the last three years, to the extent of one-third share
as prefits of his share.  As far as the plaintiff has
learnt from enquiry defendant No. 1 has received the
entire amount.”” * * * % Now, it will be clear from
the pleadings that the question for consideration was
what amount the defendants had realised as rent of
properties Nos. 3 to 5. The learned Subordinate Judge
has brushed aside this question and has held the
defendants Liable for the rents which they might have
realised, because they did not look after the buildings
properly. It is enough to say that no such case was set
up by the plaintiff in the plaint and so the court below
was altogether wrong in holding the defendants liable
simply on the ground that they did not keep the pro-
perties in good repair. It was as much the duty of the
plaintiff as that of the defendants to keep the premises
in good repair. A suit for the recovery of the plaintiff’s
share in the rents realized has heen converted by the
learned Subordinate Judge into a suit to recover damages
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hecause the buildings were not kept m good repair.
The question for our consideration is whether the
evidence produced in the case goes to show what rents
properties Nos. 3 to 5 fetched during the three vears
in swit. [After referring to the cvidence the judg-
ment proceeded. ] Under these circumstances we ave
justified in accepting the statement of the plaintiff
that the properties Nos. 3 to 5 must have fetched at
least Rs.54 monthly.

In respect of properties Nos. 1 and 2 the learned
Qubordinate Judge has fixed the rent at the rate of
Re. 150 monthly for the purpose of determining the
amonnt which the plaintiff should get as his one-third
share. About properties Nos. 3 to 5, we are of
opinion that the plaintiff’s statement that they could
fetch at least Rs.54 monthly should be accepted. With
reference to these rates the amount which the plaintiff
should get on account of his one-third share coraes to
Rs.2.457. The learned Subordinate Judge has allowed
the plaintiff interest on the amount due at the rate of
Rs.12 per cent. per annum.  We do not, however, think
that any interest should be awarded to the plaintiff. To
this extent the appeal must succeed.

The eppellants urged that as they and the plaintiff

owned zeveral properties as tenants-in-common, so the

latter could mot institute a suit to recover rents or
compensation in respect of only some of them. We
can see no force in this plea. The plaintiff was ongted
1 respect of two of them and he had a right to recover
compensation in respect of those properties.  Asg regards
properties Nos. 8 o 5 the defendants’ own evidence
shows that they alone realised rents and there can be
no doubt that the plaintiff could ask them to give his
share in the rent realised. Tt was, of course, open to
the defendants to show by their evidence that the entire
income of properties Nos. 3 to 5 had gone towards the
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repairs of other buildings owned by them as tenants-in-

common and so nothing wag due. But the defendants -

never zttempied to prove a case of this kind.

For the reasons given above, we allow the appeal in
part, modify the decree of the court below by dismiss-
ing the plaintiff’s claim for interest claimed by him.
The decree in favour of the plaintiff for a sum of
Rx.2,457 stands. He will get fufure interest on the
amount at Rs.6 per cent. per annum from the date of
the suit till satisfaction. The parties will receive and
pay costs in both the courts in proportion to their
snceess and failure.

Before Justice Sir Lal Gopal Mukerji and Mi. Justice Young

"MANGAT RAT anDp orHERS (Prarvriers) ». DULI CHAND
AND OTHERS (DEFENDANTS)®

lection—Choice of two remedies which are not co-existent
hut alternative—Adoption of one bars the other—Estoppel—
Decree-holder accepting payment of decree money is barred
from pressing appeal against order which had set aside the
sale—Civil Procedure Code, section 11, explanation FV—
Constructive ves judicata arising out of execution proceed-
ings—Transfer of Property Act (IV of 1882), section 52—
—Affected by doctrine of election.

Mortgaged property was sold in execution of a decree for
sale and was purchased by the mortgagee decree-holder. On an
‘application by the judgment-debtor the sale was set aside,
and two days later he sold the property by private sale. The
decree-holder filed an appeal against the order setting aside
the sale; to that appeal the vendee was not a party. A few
«lays later the vendee deposited in the execution court money
tor discharging the decretal amount. Before the appeal came
up for hearing, the decree-holder withdrew the money from

Janin [Cran

2,

MUHANMMAD

ABDUS
Sananm
Knrax

1933
APRIL, 25

e ey 4

the execution court, but he did not mention this fact at the -

*First Appeal No, 67 of 1930, from a decree of Muhammad Aqib Nornani;

z?élggitiona.l Subordinate Judge of Meerut, dated the 14th of Deceniher



