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in section 397 of tlie Indian Penal Code that the sentence 
passed on the acciised person who has been found guilty 
of attempting to cause death at the time of committing 
robbery cannot be less than seven years.

Accordingly we accept thi  ̂ application in revision. 
W e seiitence the accused Abdul Qayum to seA-en years’ 
rigorous imprisonment concurrently under sections 392 
and 307 of the Indian Penal Code. It was urged thal̂  
no charge was made under section 397 o f the Indian 
Penal Code, but it is not necessary that ti ât section 
should appear on tlie charge sheet, as it is not a su]>- 
stantive offence.
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Before Mr. Justice Niamat-ullaJi and Mr. Justice 
Rachhpal Singh

PAESI-IOTAM liA Ij JAITLY (D e f e n d a n t ) H E N L E Y ’S ^̂ 33

TEIjEG-RAPH W O EES ( P l a i n t i f f ) *  A ^ rii,u

Ciml Procednre Code, order XXX, ndes 1, Q—Suit against a 
firm—Partner signing ^akalatnama cn hehdi of firm—
Written statement filed on hehalf of fifrn—Suificient to
constitute afjpearance and contest by the pdrtner— Oivil 
Procedure Code, section 115—-“ Case decided” — Order 
debarring the partner from taking part in defending the 
suit.
Tn a suit brought against a firm a written statempnt was 

field on behalf of tlie firm by If, a partner, and a vakala'fc- 
naina appointing advocates on behalf of the firm was 
signed by J, another partner. At a later stage of the suit 
J instriiG-ted another advocate to file an application on his 
behalf that J had not been impleaded in the snit, which 
was consequently defective and liable to dismissal. Tliia 
application was dismissed by the court. The question was 
•then raised whether eJ was entitled to take part in and 
conduct the defence of the suit, and the court passed an 
order that as had not put in a written sta.tcnient and con­
tested the suit he co.uld not now be entitled to take part in
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1933 the defence by cross-examining the plaintiff's witnesses or 
producing defence witnesses. In revision from this order 

L al  J a it l y  i t  waQ held—

Henlt3y’s I-Iaving- regard to tlie proA'isioiis of rule 1(2) and rule 6 of 
'^WoKKs™ order X X X  of the Civil Procedure Code, the written state­

ment signed and filed by one partner, if , should be con­
sidered to be the written sta.tement of the firnij i.e. of all 
the partners constituting it, and J should, therefore, be con­
sidered to have contested the suit. Also, J had signed the 
v^akalatnama of the advocates who appeared on behalf of 
the' firm ; and, at any rate, the authority conferred by him 
was eifective so far as he ŵ as concerned, and J had, there­
fore, entered his appearance through counsel. Accordingly, 
J was entitled to take part in and conduct the defence of 
the sui-t.

The order debarring J from taking part in the conduct of 
the defence amounted to a “ case decided”  within the mean­
ing of section 115 of the Civil Procedure Code, and in 
passing the order .the lower court had acted illegally in the 
exei:cise of its jnrisdiction, therefore a revision lay under 
section 115.

Dr. ]V. P. Asihana, lor the applicant.
Mr. for the opposite party.

N i a m a t -u l l a h  and E a g h h p a l  S i n g h , J J. This is 
an application for revision directed against an order 
passed by the learned Additional Subordinate Judge of 
Allahabad in a regular suit pending before Irim. One 
of the questions arising in the ease is whether the order 
is only an interlocutory order which cannot be questioned 
in revision, or whether it amounts to a ’ ‘ case decided”  
within the rneaiiing of section 115 of the Code of Civil 
Procedure. It is only if the aforesaid order can be con­
sidered to amount to a “ decision”  of a “ case”  that the 
merits of the order fall to he considered.

It appears that the plaintiff , W . T. Henley Telegraph 
W  reGovery of a certain sum o f

m:ohey and impleaded the G-orakhpur Electric Supply 
Gompany, Limited, as defendant No. 1 , and “ P. 1j. 
Jaiily’ and  ̂C om p a n y a s  No. 2. The suit
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was contested by both the defendants, wlio filed separate 19S3 
written statements. The one filed on behalf of defendarit PjUISHOTAM 
No. 2 was signed by Keshri Narain, who is one of the 
partners of the firm P . L, Jaitly and Company. It is teS bJk  
not quite clear as to who arc the members o£ the firm Works 
P. L. Jaitly and Company; but it is no longer in dispute 
that Keshri Narain and Pandit Parsl'otam Jjal Jaitly 
are two of the partners. The words “ and Company” , 
forming part of the description of defendant No. 2, is a 
misnomer. It is not a company, registered or otherwise.
It is only a firm, of which at least Keshri Narain and 
P. L. Jaitly are members. It is also necessary to 
mention that defendant No. ‘3, 'that is, P . L . Jaitly and 
Company, represented defendant No. 1, namely, Gorakli- 
pm'Electric Supply Company, Limited, as its Managing 
Agents. Tlie written statements, filed on behalf o f 
both tlie sets of the defendants, had, therefore, a common 
som’ce, namely, P. L. Jaitly and Company. Messrs.
Ladli Prasad and Radha Charan, advocates, were 
retained for defendant N o /1 by Parshotam Lai Jaitly, 
who signed a valvalatnama in ‘ their favour. Messrs.
Kampta Prasad Kacher and Yidhya Dhar were retained 
on behalf of defendant No. 2, and a valtalatnama in 
their favour was executed by Parsliotam Lai Jaitly. The 
case proceeded” to trial for a considerable length of time.
On the 1 0 th of January,'1933, Mr. E..amnama Prasad, 
acting under instructions from Parshotam Lai Jaitly, 
presented an application that the Latter had not been 
impleaded in the suit, which was consequently defective 
and liable to dismissal. It was prayed that the suit be 
dismissed on that ground. The learned Judge dismissed 
this application for cei'tain reasons, which it- is not 
necessary to mention.' That order became final and has 
not oeen questioned in revision before us. Immediately 
after tli.at order was passed, Mr. Eamnama Prasad, agaiii 
professing to act on behalf of Parshotam Lai Jaitly, 
presented an ajiplication, which referred to the t'.oitrt’’ ?; 
receut oi’der of the 10th of January, 1933., and prayen
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_ “ that th is  court be pleased to decide w h eth er th e peti-
p a b s h o t a m  tioner can as a proprietor of defendant No. 2 ^o on witli
L al  Ja it l y  ,  , ,  nrn • . °

V. tile case or not. This apphcation was disposed of b _ y

TELEGBil order of the same date, wdiich is in question in rcAnsion 
WoxiKs before us,

Th'le apphcation dated the 1 1 th of January, 1933, 
asked for the decision of a question Avhich, so far as the 
proceedings preceding that apphcation show, had never 
arisen. The order of the court, however, shoŵ s that 
Parshotain Lai Jaitly’ s misgivings regarding his right 
to take part in the conduct of tli'C suit were not altogether 
anfoiinded. The learned Judge passed an order whicli 
negatives that right. The material portion of that order 
is as follows : “ You had a right to put in a written state­
ment or contest, if you desire and at the proper time. 
If you want now to go on with the suit, yon must ask 
to be allowed to defend or put in a contest and contest 
the suit, but you cannot be allowed to come in at any 
moment and say as you also are a member or the pro­
prietor you can be allowed to cross-examine the plaintiff’ s 
witnesses or produce evidence on your own behalf without 
Iiaving actually filed any contest or made appearance 
when you might or ought to have done so. So I  cannot 
allow you now to cross-examine plaintiff’ s witnesses or 
to produce evidence on your own behalf.”  It seems to 
us that there was some confusion of thought in the minds 
of counsel appearing before the I'oŵ er court on the 1 1 th 
of January, 1933, and of the lower court itself. The 
position of a firm is materially different from that o f  a 
registered company when it sues or is sued. Order X X X  
of the Code of Civil Procedure makes it perfectly clear 
how far a firm, as distinguished from a registered 
company, can be represented by its individual partners. 
We confine our remarks to cases in; which a firm is sued, 
and refrain from taking any notice of those provisions 
of order X X X  which relate to cases in v̂ rhich a firm i&̂ 
plaintiff. Tt will appear' from rule that “ Where 
persons ;ar  ̂ s ti#  as partners in



tliey sli'all appear inclivicliially in tlieir own names, bo;; 
ail subsequent proceedings neYerthcless, continue
in tile name of the firm.” It is clear that the defendant 
firm can put in its appearance in the manner proTidcd h
by rule 6 ,  that is, its individual members should put i l i  WOBES 

appearance but the description of the defendant must 
continue to be as before, that is, the name of the firm.
Where some only o f a large number of partners put in 
appearance, the fact will be duly recorded; and if 
appearance has not been put in by all the partners, tho 
case will be one in which some only of the partners have 
appeared and others have not. The suit being one in 
which the entire firm is sued, the liability of each partner 
is not several but a colJective liability, unless any parti­
cular partner is impleaded for some reason in his indivi ■ 
dual capacity, in which case he should figure as a party 
wholly apart from his capacity as a partner. Bach o f 
the partners who has entered appearance as such has 
precisely the same rights as regards the conduct of the 
ease as one of seyeial defendants having a commGn 
defence. The name of the firm is only a compendious 
description of the partners in reference to the commoit 
interest which they possess in a certain concern. When 
the firm is arrayed as a defendant, all tlie partners should 
be deemed to be in the array of the defendants in their 
capacity as partners.

Order X X X , rule 1(2) of the Code of Givih Procedure 
provides that “  Where persons sue or are sued as partners 
in the name of their firm, it shall, in the case of any 
pleading or other document required by or under this 
Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other docu­
ment is signed, verified or certified by any one of such 
persons.”  In this case the written statement siened 
by one of the partners, namely Keshri Narain, was filed.
It should be considered to be the written statement of the 
firm, tb'at is, of all the partners constituting iL 
Parshotam Lai Jaitly should, therefore, be considered to
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have contested the suit. Messrs. Kampta Prasad 
Pabshotam Kacker and Vidhya Dhar, whose vakalatnama was 

V. signed by Parshotam Lai Jaitly, appeared on behalf of 
iSSSTph defendant No. 2 . W e do not consider it necessary to 

WoMs decide whether Parshotam Lai Jaitly had the authority 
to empower the aforesaid advocates to appear for all the 
partners. At any rate, the s,iithority conferred by him 
wa,s effective so far as he was concerned. Similarly, 
Mr, Eamnama Prasad, whose vakalatnama ŵ as signed 
by Parshotam Lai Jaitly, could legally represent him 
in the proceedings. The court never ordered the pro­
ceedings to be ew parte against the firm or any member 
thereof. It is thus clear that Parshotam Lai Jaitly, 
who is admittedly a member of the firm ‘ T .  L. Jaitly 
and Gompaiiy” , entered appearance through his autho­
rised counsel up to the date on which the order in 
question in this revision was passed. W e think that 
the premises on which the learned Subordinate Judge 
based his conclusion are not well founded. Parshotam 
Lai Jaitly did contest the suit, and the learned Subordi­
nate Judge’s assumption to the contrary is not correct. 
That he put in appearance as one of the partners of the 
firm is also undeniable. As a defendant in the case he 
was as much entitled to cross-examine the plaintiff’ s 
witnesses and to produce evidence for defence as any 
other defendant. It is not necessary, for the purposes 
of this case, to decide whether the firm as a whole will 
be bound by what he does in conducting the case. It 
is, however, unquestionable that, in conducting the case, 
he is bound by the written statement filed on behalf of 
the firm, and his conduct o f the suit should not travel 

, beyond i i ' : '
For the'reasons discussed a,bove, we are of opinion 

that the order passed by the louver court was not in 
accordance with law.

The next question is whether the order is one wdiich 
can be interfered v?ith in revision. W e are of opinioir
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that the lower court’s decision that the defendant is not
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entitled to take part in the conduct of the case amounts PARsnoTAa 
to a “ case decided”  within the meaning of section 115 
of the Code of Civil Procedure. In depriving Parsliotara ^ S gS h 
L ai Jaitly of his right to cross-examine the plaintiff s Woe-es 
witnesses and to examine witnesses in defence the lower 
court acted illegally in the exercise of its jurisdiction.

The result is that this application is allowed. The 
order of the lower court is sei aside and it is declared 
that Parshotam Lai Jaitly, as one of the partners of the 
firm P. L . Jaitly and Company, is entitled to cross- 
examine the plaintiff’ s witnesses and to examine such 
witnesses on his behalf as he may be advised, provided 
there is no other circumstance in the case w^hicli dis­
entitles him to these privileges.

FULL BENCH

Before Sir Shah Muhammad Sulaiman, Chief JuUice, Jiistice 
Sir Lai Gopal Mukerji, and Mr. Justice King

E A M A D H A E  AND a n o t h b e ( P lain tiffs) tJ. SUDE SB A
(D efendant)® ;; 25

Hi'iulii Law of Inheritance {Amendment) Act {II of 1929), ^ec- 
tion 2— “ Sister”  does not include a half-sister.

The word “ sister”  in section 2 of the Hindu Law of Inherit­
ance (Amendment) iVct, 1929, does not include a lialf-sister, 
either consanguine or uterine.

M  Ram Nania Prasad mid Kcvnhaiya Lai, for 
the/appellants.

Mx. Shiva Prasad Sinka, lor the respondent.
'%ecoiKr AppealKo. 1517 of 1931, irbin a dwren nf Mathura. Prasad,

Additional Subordinate Judge of Borxares, dated rho oLst of August, 11»31, 
ciafirming a decree of HaHsli Chandra Sinha, Additivual J'tunsif of Bonares,
•dated the 7th of May, 1931.
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