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Before Mr. Justice ' Thom and Mr. Justice Bennet April, n

EM PEEO R ABD U L QAYUM

Criminal Proeediire Code ,  sections 369, 430-—High Court 
Rules, chapter I, rule l(xvii){d)—Revisimi for enhancement 
filed after dismissal of appeal by High G.ourt— Revision 
entertainaMe—Jurisdiction.
An application for the enliaiicement of sentence was made 

on behalf of the Local Government after the dismissal of a 
jail appeal by a single Judge of the High Court . The sentence 
which bad been passed was illegal, as it was less than the 
minimuni sentence directed by the Indian Penal Code to be 
passed for the offence commit'ted. The question was whether, 
after the appellate powers had already been exercised on the 
jail appeal, it was open to the High (’!oiirt to consider the 
enhancemeat of the sentence in revision.

Held, 'that in accordance with the exception provided for 
by section 430 of the Criminal Procedure Code the High 
Court could exercise the power of enhancement, notwith
standing the fact that the jail appeal had been decided, and 
that iu exercising the power of enhancement the Court was 
not in any way violating the provisions of section 369 of the 
Criminal Procedure Code, because the provisions of section 369 
must be read subject to the provisions of section 480.

Further, according to rule l(xvii)(.d), chapter I  of the 
High Court Buies the powers of enhancement under chapter 
X X X II of the Criminal Procedure Code could be exercised by 
a Bench alone and that jurisdiction could not be exercised by 
the single Judge who decided the jail appeal. It was accord
ingly open to the Bench to exercise the powers of, enhancement 
vested in the Court.

The Government .Advocate (Mr. Mahmnniad 
for the Crown.

M-Z. K. N. Laghate, tm the opposite party 
Thom and Bennet, JJ. This is an applicafciorr by 

the LocaPGoveiuiraent for the enliancement of senteDces
*Crimmal Bevision No. 715 of 1932, by tlie Local Governmenl/ &om an order of S. M. Ali Muliammad, Additional Sessions Oudge' of S3tawg.h, dŝted tjie 21st of July, 1032.
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;jc,33 of tliree years passed under sections 392 and 307 of tlie 
Indian Penal Code cononrrently by the learned Sessions
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Empehor
and Subordinate Judĵ 'e of Etawah on one Abdul Qavuni.

Qayum It is clear in tlie first place that the sentence is illegal as 
, it is contrary to the provisions of section 397 of the 
Jndian Penal Code. Tliat section lays dovai that *‘If, at 
the time ot committing robbery or dacoity, the offender 
. . . .  attempts to cause death • . . . t o  any person, 
the imprisonment with which such offender shall be 
punished shall not be less than seven years.”  In the 
present case it was found by the learned Sessions Judge 
that the accused had caught a small girl in the streets of 
Etawah at night and forcibly carried her to a well and 
took off her nose-ring of gold and her silver jhanjhan 
and her dhoti with a border coloured pink and he threw 
the small girl into a well and ran aŵ ay. P̂he girl is agec 
9 or 10 years and she remained in this well all night, 
supporting herself in the water on a pile of bricks whicli 
had fallen into the well and also by clinging to the places 
where the wall of the avbU had broken down. In the 
morning people took her out o.f the well and she made a 
report that she was robbed, that she knew the appearance 
of the man who robbed her, that he was a Muhammadan 
a,nd that he lived in a house in front of which a horse was 
te'thered and that she could point out the house. Tlie 
sub-inspector asked her to point out the bouse and she 
pointed out the house of the accused. This occurrence 
fook on the night of the 21st-22nd of October, 
1930, and it was not till a year later, on the 3 rd of 
Oc'tober, 1931, that the accused came to give himself up. 
He made an attempt at an alihi which failed.

Certain points have arisen in this case. There was 
a jail appeal made by the accused to this Court and that 
]ail appeal was dismissed by one of the members of this 
Bench; oh the 4th of Augusty 1932.̂ ^̂  
this Court the seal should not be affixed until the perioc? 
of sixty days for filing ah appeal' through counsel had 

seal was not affixed until that perioc] had



expired from the order of the Sessions Judge ■wliich was 
dated tile 2 1 st of July, 1932. The letter to the es,o-eeob 
Additional Sessions Judge stating that the appeal is dis- abbul 
missed is dated the 5th of October, 1932. PreTious to 
that, on the 4th of Octohcr, 1932, the present application 
for enhanceitient Avas filed by the learned Government 
Advocate. The point which has been argued before us 
is that, according to the learned counsel for the accused, 
as the appellate powers of this Court have already been 
exercised on the jail appeal, therefore it is not open to 
this Court to consider the enliancement of the sentence 
on revision. No direct authority was shown for this 
proposition. The contrary has been held in Emperor y .

JoraMai Kimhhm (1). In that case an appeal by a 
convicted person 'to the Bombay High Court was dis
missed and the conviction was confirmed and on an 
oral application made immediately afterwards by the 
Government Pleader the Appellate Bench issued a notice 
to the accused to show cause v̂ 'hy his sentence .should 
not be enhanced. An objection was; taken on behalf o f ; 
the accused that enhancement would amount to review
ing or revising the judgment already delivered and that 
at least the accused had undfsr section 439(6) of the 
Code of Criminal Procedure a right to have his appeal 
reheard on the n:!erits in regard to his eoQviction. The 
court held that the accused had no right to have his 
appeal reheard on the merits and that section 439(6) 
would not apply to the case and the court further held 
that the exercise of the powers of enhancement did not 
amount to reviewdng or revising the judgment already 
delivered. Eeference was made to Emperor y .  Kale (2 ), 
but in that case it was merely held that this Court had 
no power to revise an order oi this Court upholding a 
conviction on appeal, the application in revision being 
directed to the reversal of that finding and asking this 
Court to hold that the conviction was incorrect.

(1) (1926) IX .R ., 50 Bom., 783. (2) (1922) 45 AU., 143.
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1933 Learned counsel argued that section 369 of the Code 
Empekob Criminal Procedure would apply to the present ca^e

Q̂iSSr would prevent the exercise of powers of enhance
ment. That section provides that a court shall not alter 
its judgment or review the same, except for a clerical 
error, when the judgment has been signed. It is argued 
that the judgment of the learned single Judge of thip 
Court fixed the sentence at three years’ rigorous 
imprisonment and that the enhancement of that sentence 
in this Court -would be a review or alteration of that 
judgment. W e do not consider that this is correct and 
our reason for so considering is that section 430 of the 
Code of Criminal Procedure provides that “ Judgments 
and orders passed by an appellate court upon appeal shall 
be final; except in the cases provided for in section 417 
and chapter X X X I I . ”  Learned counsel argued that 
this would not cover the present case because he said 
that the exception would not apply to the exercise of the 
poAvers of enhancement in the present case. We 
consider that the exception does cover the power of 
enhancement. Li exercising the power of enhancement 
we consider that ŵ e are not in any way violating the 
provisions of section 369, because the provisions of 
section H’69 must be read subject to the provisions of; 
section 430. In the present case it is also clear that 
chapter X X X II  dealing with the powers of enhance
ment refers to a jurisdiction wdiich could not have been 
exercised by the learned single Judge. Under the rules 
of this Court, chapter I, rule 1 (xvii)(rf), a single Judge 
cannot exercise the jurisdiction of enhancement and 
that jurisdiction can only be exercised by a Bench, 
of this Court. Accordingly, the order of the learned 
single Judge disposing of the jail appeal cannot be taken 
to have been an exercise of the jurisdiction of this Court 
under chapter X X X II so far as power of enhance-; 
ment is concerned. therefore consider that it is 
open to this Bench to exercise the poAvers of enhance- 
ment vested in this Court. The Jaw clearly proyidey
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in section 397 of tlie Indian Penal Code that the sentence 
passed on the acciised person who has been found guilty 
of attempting to cause death at the time of committing 
robbery cannot be less than seven years.

Accordingly we accept thi  ̂ application in revision. 
W e seiitence the accused Abdul Qayum to seA-en years’ 
rigorous imprisonment concurrently under sections 392 
and 307 of the Indian Penal Code. It was urged thal̂  
no charge was made under section 397 o f the Indian 
Penal Code, but it is not necessary that ti ât section 
should appear on tlie charge sheet, as it is not a su]>- 
stantive offence.

1933
Empeeoi?
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EEVISIONAL GIYIL

Before Mr. Justice Niamat-ullaJi and Mr. Justice 
Rachhpal Singh
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TEIjEG-RAPH W O EES ( P l a i n t i f f ) *  A ^ rii,u

Ciml Procednre Code, order XXX, ndes 1, Q—Suit against a 
firm—Partner signing ^akalatnama cn hehdi of firm—
Written statement filed on hehalf of fifrn—Suificient to
constitute afjpearance and contest by the pdrtner— Oivil 
Procedure Code, section 115—-“ Case decided” — Order 
debarring the partner from taking part in defending the 
suit.
Tn a suit brought against a firm a written statempnt was 

field on behalf of tlie firm by If, a partner, and a vakala'fc- 
naina appointing advocates on behalf of the firm was 
signed by J, another partner. At a later stage of the suit 
J instriiG-ted another advocate to file an application on his 
behalf that J had not been impleaded in the snit, which 
was consequently defective and liable to dismissal. Tliia 
application was dismissed by the court. The question was 
•then raised whether eJ was entitled to take part in and 
conduct the defence of the suit, and the court passed an 
order that as had not put in a written sta.tcnient and con
tested the suit he co.uld not now be entitled to take part in

Revision No. 38 of 1933,


