
and does not in any way diminish the liability of tlie 
sons if there had been no consideration. It is thuB Du-arka 
obvious that the test of the Mayiikha cannot be cited in ' 
support of the contention urged on behalf of the appellant,

As a matter of fact, the law as laid down in th^ 
Ma^mkha appears to be somewhat different from that laid 
down in the Mitakshara and accordingly ŵ e are bound to 
accept the interpretation of the law as laid domi in the 
latter book. Under the Mitakshara the liability of the 
surety himself exists for the payment of the debt where 
the surety is for appearance, for confidence or for 
payment; the liability of the son exists in the case of 
surety for payment, but the liability of the grandsons for 
the payment of the debt incurred as surety does not exist.
But if the surety for appearance or for confidence harl 
bound himself after taking pledge, then his sons also 
must pay the debt incurred by becoming surety, from the 

^Droperty 'taken in pledge.
The case before us is that of the liability of the son of 

the surety and not of his grandson. We have accordingly 
no hesitation in holding that the liability can be enforced 
against the defendant appellant.

In our opinion, ‘therefore, the decree of the court below 
was correct. The appeal fails and is dismissed with 
<iosts.
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APPELLATE CBIMINAL

Before Mr. Justice Thom mid Mr. Justice Bennet
EMPEROP, «. YASHPAL*- ^̂ 33

Procedufe Code, sections 236, 237(1) and iQ)—
Trial by Jury— Reference by Sessions Jiidge agai/nst verdict ~~ 
of jury—Poiver to convict, on such refermice, on a chmge 
icliich was not framed hut could have been framedr—Arnis 

. AM W  o /187^ , ;5̂ ;ctfo)25 19(/) awd 20.
In a trial by jtiry an a charge Rection 19(f) of the

Axms Act the jury, by a majoTity of four to one, gave a -\rerdict

*CrimmaI Appeal Ko. 358 of 1932, from an order of Te] Naraiu Mulla,
Sasgions Judga of Allahabad, dated the 7th of March, 1932.
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193S of a.cquittal. The Sessions Judge, disagreeiiig with tlie 
E m p e r o r  verdiot, referred the case to the High Court. The Pligh Court 
Yashp^x came to the conchision that the accused was guilty not only 

of an offence under section 19(/) of the Arms Act but also of 
an offence under section 20 of that Act. Held that the High 
Court had power, under section 307(3) read with sections 236 
and 237(1) of the Criminal Procedvire Code, to convict the 
accused also of an offence under section 20 of the Arms Act, 
although no charge under that section had been framed at the 
trial.

Messrs. Kumikh Pramd, Binod Behari Lai, Vishwa 
Mittra and Miss S. K. Nehru, for the appellant.

The Government Pleader (Mr. Sankar Saran), for tiie 
Crown.

T h o m  and Bennbt, JJ. ;— This is a reference tL.e 
jearned Sessions Jndge of Allahabad in a case in which 
the jury by a majority of four to one acquitted one Yashpal 
of a charge under section 19(/) of the Indian A.rnis Act, 
find' tile learned Sessions Judge has recommended that 
the accused should be convicted as in his opinion the 
verdict of the majority of the jury is perverse. There is 
also before us an appeal by Yashpal of a conviction by the 
learned Sessions Judge under section 307 of the Indian 
Penal Code and a sentence of seven 3?"ears’ rigorout  ̂
imprisonment. The two proceedings relate to the same 
transaction and there was cue trial in which the jury 
were assessors in the charge under section $07 of the 
Indian Penal Code.

[A- portion of the judgment, not material for the 
purpose of this report, is here omitted.'

With regard to the reference by the learned Sessions 
Judge the facts which we have set forth convince us that 
the finding of the jury was perverse. The evidence of 
Mr, Pilditch shows that the accused was in  possession of 
a revolver and he has further stated that that revolver is 
a G-ovemment revolver and has marks on it which show 
that the revolver and the barrel were condemned by the 
Arsenal. The procedure is that such condemned



weapons should be broken up, but by some improper acts 
this revolver was not broken up, and has passed into the esipshob
possession of the accused. The accused has not pleaded yashpal
that the revolver was not in his possession and clearlj ,̂ 
therefore, the accused was guilty of the offence of illegal 
possession of this revolver as he has not pleaded that he 
has a license. One further point remains. The Magis­
trate, Mr. Crofts, framed a charge only under section 
19(/) of the Indian Arms Act for possession of the 
revolver and did not add to the charge that the possession 
Avas in such a mamier as to indicate an intention that the 
possession might not be known to public servants and 
thus bring the charge within the further provisions of 
section 20 of the Indian Arms Act. The learned Sessions 
Judge, Mr. Mulla, also failed to amend the charge in 
that respect. We would invite the attention of these 
two officers to the fact that the charge should have been 
framed imder section 19(/) and under section 30 of the 
Indian Arms Act. Under these circumstances the 
question is what action we should take in the matter.
'Section 307(3) of the Criminal Procedure Code lays down 
that the High Court when dealing with a reference by a 
Sessions Judge from the verdict of a jury may convict 
the accused person of any offence of which the jury couki 
have convicted him upon the charge framed and placed 
before it. Section 236 of the Code of Criminal Procedure 
lays down that “ If a single act or series of acts is of 
such a nature that it is doubtful which of several 
offences the facts which can be proved wdll constitute, 
the accused may be charged . . . in the alternatve.’ -̂
Section 237(1) lays down that ' ‘I f ,  in the case mentioned 
in section 236, the. accused is charged wdth one offence,
Bnd it appears in evidence that he committed a different 
offence for which he might have been charged under the 
provisions of that section, he may be convicted of the 
offence which he is shown to have committed, although he 
ŵ as not charged wdth it .”  W e consider that the jury 
might have convicted the accused on the pi'esent charge

49:AD:V
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1933 iinder section 19(/) read with section 20 of the Indian 
bmpeeob Arms Act. W e consider that, as a matter of fact, the-'13. . ,
Yashpal ingredients of section 2 0  are proved in the present case.

The accused person had this revolver in his possession and 
when tbe police appeared he attempted to rmi away with: 
his revolver and he also attempted to shoot Mr. Pi]ditch- 
wdth his revolver. His intention therefore was ’that his.
possession of the revolver might not be known to the-
police, that is, that he might make his escape with the- 
revolver. Accordingly we convict the accused Yashpai 
under section 19(/) read with section 20 of the Indian 
Arms Act and sentence him to seven years’ rigorous 
imprisonment. This sentence will he consecutive witb 
the sentence passed under section 307 of the Indian Penal. 
Code.

EBVISIONAL GIYIL

Before Mr. Justice Young

MOOL CHAND (D efen dan t) GANG A SAHAI 
9̂*̂ 3 ( P l a in t if f )

A p n l, 13
Ciml Procedure Code, order IK , rides 3, 4— Suit restored after- 

dismissed for defaidt— Notice of date of hearing of restored 
suit not given, to. defendant— Ex parte decree set aside for: 
want of notice.
A suit was dismissed for default of appearance of both: 

parties. Notice of the plaintiff’s application for i:estoratioii: 
■was: served ,on the defeudaiit but he did not appear at the 
hearing of the application. The application was granted 
and a date was fixed for hearing of the .suit. The defendant 
had no knowledge of this date and did not appear, and the' 
suit: was decreed e® parte. Held-, setting aside the e:® parte- 
decree, that the defendant was of right entitled to notice o f 
tiie date of hearing q£ the suit after restoration, and the neces- 
■ sity to serve such notice :was not obviated by ' the fact . that the;' 
defendant had knowledge of the original hearing and of the 
applicatiou for/restoration. .

*Civil Revision No. 498 of 1932.


