
__^̂ -’3 deceased father of the minor defendant. The plaintiff’s
case is that on the death of the grandfather, G-anesh Das,

V. during whose Hfetime his son Gokul Das (the father of 
the defendant) had aheady separated, there was a dispute 
between the other two sons, Kishun Das and Ram Das, 
relating to the partition of the family property. This 
suit ultimately resulted in a written compromise which 
was dated the 24th of June, 1922, and was filed in court 
on the 26th of June. The last portion of this compro­
mise, the interpretation of which is in dispute, referred 
to a security bond to be executed by Gokul Das. Golail 
Das executed the security bond sued upon on the 26th 
of June, 1922, and admittedly handed it over fco the 
plaintiff Ivishun Das. The court passed a decree in 
terms of the compromise on the 4th of July, 1922. An 
attempt was made to get the security j ônd executed by 
Gokul Das registered, but on objection being raised by 
Gokul Das the registration was refused. On the death 
of Gokul Das, the present suit was instituted for the 
enforcement of his liability under the security bond' 
against his minor son.

The claim was resisted by the defendant on various 
grounds, the principal ones of which were: (1) The 
defendant was not bound to discharge the debt at all 
under the Hindu law.

'The other grounds, which are not material for the■ 
purpose of this report, are here omitted. Portions of 
the judgment dealing with those grounds are also' 
omitted.’

The last point urged by Sir Tej Bahadur Sapm on 
behalf of the defendant is that there can be no liability 
of the son for the payment of a debt incurred by reason- 
of siiretyBhip: when it is not shown that consideration had
been received by thci father. It is conceded that in a 
large number of cases the liability of the Hindu son for 
the debt due by the father as surety has been accepted..
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We mention the case of Maluifaia of Benares t , ___
RamJcumar Misir (1), following the cases of Tukarani DwiESA 
Bhat V. Ganganim Mulchand (2) and Sitammaijya v. k
Venliatmmanna (3). There are other cases as well.
W e may mention the latest oases of this Court, namely 
Salig Ram Misir y. LachJimcm Das (4) and Toshanpal 
Singh Y. District Judge of Agra (5).

It is not necessary to consider in this case whether 
such a liability justifies an alienation by a Hindu father 
straight off, and the less so if he has grandsons. On 
this point there is some difference of opinion in the two 
cases of this Court quoted just aboÂ e. The Calcutta 
High Court in Him Lai Marwari y . Chandrahali Haldariyi
(6 ) seems to have adopted the view expressed in the 
first mentioned case.

But the learned advocate has ai'gued that there is an 
exception to this general rule which was not pressed in 
these cases. He relies strongly on the case of 
1'. VenlmfaGJiarya (7) and particularly on the ohservatioiis 
of ChaisWVARkar, J. , at page 411 that ‘ 'The law as 
laid down in the ]\Iitakshara, by which the parties are 
governed, is that a grandson is not liable to pay a debt 
which his grandfather contracted as a surety unless the 
latter in accepting the liability of a surety receiYed some 
consideration for it.”  It is urged that the same 
principle applies to the case of a son.

In the first place, the observations of the learned Judge 
were confined to the liability of a grandson and as 
undoubtedly there is some distinction between the liability 
of a grandson and that of a son under the Hindu law so 
far as the debt of the father as a surety is concerned, this 
case cannot be accepted as any authority for the Habili’ty 
of the son. In the next place, wdth great respect to the 
learned Judge, there seems Lo have been some mistake in

(1) (X904) LL.R.; 26 All, 611. (2) (1898) LL.R., 23 Bom., 454.
(3) (1888) LIi.R., 11 Mad., 373. (4) (1927) LL.R., 50 AH., 211.
(5) (1928) I.L.R., 51 AU„ 386. (6) (1908) 13 C.W.N., 9.

(7) (1904) LL.R., 28 Boro., 408.
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__ assuming that the la^ is laid down in tliose terms in the
Mitakshara. As a matter of fact, we can find no passage 

V. therein where the hability of the grandson to pay the 
debt of a grandfather, contracted as a surety, is subjeci] 
to the receipt of consideration.

The subject is dealt with at length in chapter YI, 
section 4 of the Mitakshara which deals with siiretie!- 
and their liability. Placituiii e53 says: “ Suretyship is 
enjoined for appearance, for confidence and for payment. 
On failure of either of the first two, the surety (himself) 
in each case shall pay; on that of the third, his sons also 
must pay.”  Again placitum 54 says : “ If a surety for 
appearance or for confidence die, the sons have not to pay ; 
in the case of a surety for payment the sons have to pay. 
These texts are very clear and they lay down that tlie 
sons are liable to pay the debt of their father incim’ed 
as a surety for payment. In the note No. 1 2  there is a 
reference to a pledge. It is in these terms: “ I f  the 
surety for appearance or for confidence binds himself 
after taking- sufficient pledge, then his sons also must pay 
the debt incurred by becoming surety, from the property 
taken in pledge.”  This note applies to the case of the 
siu’ety for appearance or for confidence and does not on 
the face of it apply to a surety for payment of a debt. 
That this is so is further supported by the passage quoted 
from Katyayana as an authority for this statement of the 
law ; “ Should a man become a surety for the appearance 
of a debtor from whom he had received a pledge (as his 
own security), his son, on the demise o f  his father, may 
be compelled to pay the debt from the pledged property.”  
The comment goes on to add: “ Here security for 
appearance includes a security for confidence.”  There 
is no reference to security for payment. It follows that 
it is not correct to say that in the Mitakshara it is laid 
down that the li for payment of his
father’ s debt as surety is confined to the case where

■ sufficient pledge has been taken. As regards the grand- 
: sons there seems to be no habihty at alL

6 7 8  THE INDIAN LAW REPORTS [VOL. LV



The Mitakshara is a hook of tlie higiiest authority;
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m the Benares school, a,aid £‘veii if there weie more ancient dwaeka
I)

texts capable of being interpreted in a different wav, we v. 
would be bound to accept tlio interpretation put upon 
these texts in the Mitakshara. Similarly even if the law 
were differently interpreted in the Bombay school 
(Ma,yukha) or the Bengal school (under iJie Dayabhaga!  ̂
we would be bound to give preference to tlie viev/ express­
ed in the Mita.kshara. But as a matter of fact, we do 
not find that the law’’ has been differently laid dowm either 
in the more ancient texts or in the Bombay school. 
Admittedly the chapter on debts in the Dayabhaga is not 
extant, and there is accordingly no discussion of this 
question in that treatise.

In the Laws of Manu (Colebroolve’ s Hindu Law ,̂
"Volume I, page 173, 3rd edition) after reciting that the 
son of the surety shall not in general be obliged to pay 
money due by a surety it is stated : "Such is the rule
in case of a surety for appearance or good behaviour; 
but if a surety for payment should die, the Judge may 
compel even his heirs to discharge the debt.”  There 
is  no exception laid downi as regards the receipt of cod ~  
j îderation.

It is not necessary to refer to the opinion of Gautain 
wdio was apparently inclined to the view that there is no 
liability in any case. In the Institutes of Yishnu 
(Max Muller’ s Sacred Books of the Bast, Volume VII, 
page 46, chapter VI, verse 41) it is stated ; "Suretyship 
is ordained for appearance, for honesty, and for payment: 
the first two (sureties, and not their sons), must pay the 
debt on failure of their engagements, but even the son? 
of the last (may be compelled to pay it),”  There is no 
exception laid down as regards the receipt of considera- : 
tion.- ,

The contention that there is such an exception is 
mainly based on the statement of the law as laid down in 
the Mayukha (Stokes’ Hindu. Law Books), chapter V,.



___section 3, paragraph 1 . It lays down that sureties are
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of three kinds according to I'ajnavalkya. It then pro- 
V. ceeds to illustrate the three kinds of sureties. Paragraph

Das 2  deals with the liability of the sureties themselves and
then of their sons. Quoting Katyayana it is stated : 
■‘Money due by a surety need not, on any account, be 
paid by his grandsons, hut in every instance such a debt 
incurred by his father must be made good by a son 
Avithout interest.”  Then the text of Vyasa is quoted 
under which a grandson is not liable. W o then come to 
paragraph 3 which is in these terms'. ' ‘This however, 
supposing the security to have been undertaken by him 
without receipt of property (or consideration) in return: 
for if he received (any) property as an inducement to 
become surety, in that case the sum for which he was 
bound shall be paid, with interest, by his sons or 
grandsons. And accordingly Katyayana declares: 
'Should a man become surety for the appearance of a 
debtor, from whom he had received a pledge (as his own 
security), the creditor (if that surety die), may compel 
his son to pay the debt, even without assets left by his 
father. ’ ’ ’ In our opinion this exception does not mean 
that even the liability of the son does not arise unless 
there has been a receipt of property or consideration by 
the father. It merely states that the law laid down in 
the previous paragraphs was as regards the liability of 
the father, his sons and grandsons on the assumption 
that there had been no such consideratiGn. When there 
is no such consideration, the father is hable and so are 
the sons for the principal, but not the grandsons. The 
exception, however, is ' ‘if he received any property as 
an inducement to become surety; in that case, the sum 
for which he was bound shall' be paid with, interest by 
;his sons or grandsons.’ ’ That is to say, in case there 
has heeii a receipt of consideration the sons and grand­
sons, hoth, are liable to pay the principal with interest;. 
Thus the exception imposes a further liability on the; 
.grandsons in the event of there having been consideration



and does not in any way diminish the liability of tlie 
sons if there had been no consideration. It is thuB Du-arka 
obvious that the test of the Mayiikha cannot be cited in ' 
support of the contention urged on behalf of the appellant,

As a matter of fact, the law as laid down in th^ 
Ma^mkha appears to be somewhat different from that laid 
down in the Mitakshara and accordingly ŵ e are bound to 
accept the interpretation of the law as laid domi in the 
latter book. Under the Mitakshara the liability of the 
surety himself exists for the payment of the debt where 
the surety is for appearance, for confidence or for 
payment; the liability of the son exists in the case of 
surety for payment, but the liability of the grandsons for 
the payment of the debt incurred as surety does not exist.
But if the surety for appearance or for confidence harl 
bound himself after taking pledge, then his sons also 
must pay the debt incurred by becoming surety, from the 

^Droperty 'taken in pledge.
The case before us is that of the liability of the son of 

the surety and not of his grandson. We have accordingly 
no hesitation in holding that the liability can be enforced 
against the defendant appellant.

In our opinion, ‘therefore, the decree of the court below 
was correct. The appeal fails and is dismissed with 
<iosts.
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APPELLATE CBIMINAL

Before Mr. Justice Thom mid Mr. Justice Bennet
EMPEROP, «. YASHPAL*- ^̂ 33

Procedufe Code, sections 236, 237(1) and iQ)—
Trial by Jury— Reference by Sessions Jiidge agai/nst verdict ~~ 
of jury—Poiver to convict, on such refermice, on a chmge 
icliich was not framed hut could have been framedr—Arnis 

. AM W  o /187^ , ;5̂ ;ctfo)25 19(/) awd 20.
In a trial by jtiry an a charge Rection 19(f) of the

Axms Act the jury, by a majoTity of four to one, gave a -\rerdict

*CrimmaI Appeal Ko. 358 of 1932, from an order of Te] Naraiu Mulla,
Sasgions Judga of Allahabad, dated the 7th of March, 1932.


