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MISCELLANEOUS CIYII

Before Justice Sir Lai Gopal Mnh'orji and Mr. JusticG
Rachhpal Sinrjli

1933 liUNDAN LAL ( P l a i n t i f f )  v . NATHU (D bfek dan t)'''''

. Provincial Insolvency Act (F of 192U) , section 44(2)— E'ffcot of 
discharge, as against a creditor without noiice of the insol­
vency proceedings—Insolvency Rules framed by High 
Court, rule 34—Proclamation of insolvency proceedings—  
Notice.
The rule of law enacted by section 44(21 of the Provincial 

Insolvency Act, namely that an order of discharge shall release 
. the insolvent from a.ll debts provable under the Act, is not 
qualified by any rule that the creditor Bhould have notice of 
the proceedings. The rule is based on a policy of law and 
not on any rule of construc'tive notice. Where no question of 
fraud is involved, the fact that a creditor had no notice of the 
insolvency proceedings does not prevent the operation of sec­
tion 44(2) as against him, and the order of discharge relea:ses 
the insolvent from the debt provable under the Act w h ic h  
was due to the creditor.

It may be desirable, in the interests of justice, that the rules 
should provide for some advertisement or proclamation of 
insolvency proceedings.

Mr. J. 5 . Eflnerji, for the plaintiff.
Dt. N. C. Vaish, for the defendant.
M uebrji and B a c h h p a l  Singh, This is a

reference by the learned Judge, small cause court of 
J h a n s i, in the following circum stancG s : The plaintiff
Ivimdan La] sued the defendant Nathii for recovery of 

sum of Es-137-12-0 on foot of a promissory note dated 
the 31st of May, 1929, executed for Es.82. The defend­
ant put up two defences. One was that the real 
holder of the promissory note was not Kundan Lai but 
liis master Eam Prasad; and that the defendant had 
been discharged from insolvency and that therefore the 
suit was not maintainable. The learned Judge found 
that there was no evidence before him to prove that
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Iviindan Lai wa,s not the real holder of the promissory 
note hut his master was. Then the learned Judge kukd.cn-Lai- 
|3roceeded to consider the effect of iNathu liaTiiig been î actd-
declared an insolvent and subsequently discharged, but 
finding himself unable to come to a clear decision referred 
the matter to us.

The question has been formulated as follows : How
does the fact of the defendant being a discharged 
insolvent affect the case?

On the last occasion when the case came before us, we 
sent for tlie record of the insoh^ency case so that we 
might be in full possession of the facts relating to it.
It appears that Nathu made an application for being 
declared an insolvent on the 31st o f May, 1930, and in 
the list of creditors he mentioned one Earn Prasad and 
mentioned Es.82 as the amount of the debt payable to 
him. W e find many acknowledgments on the record 
that the notice issued to Earn Prasad was received by 
one Kiindan Lai, who signed himself as the mukhtar- 
i-am of Bam Prasad. If it were of any importance in 
this case to decide the point, we might notice that the 
signature of Eam Prasad in the pen of Kundan Lai 
seems to be similar to the signature of Kimdan La] 
himself in the petition of plaint in the small cause court 
suit. 'However, we haÂ e not to decide any question of 
fact but only the question of law. After notices were 
issued to the creditors mentioned in the schedule attached 
to the petition, and without any publication of notice 
in the local official gazette or in any local newspaper,
]S[athu was given a discharge.

The case of Kundan Lai is that he never heard of 
the proceedings in insolvency and could not have possibly 
proved his debt in those proceedings. The question is 
whether in the circumstances Kundan Lai’ s debt has 
become mienforcoable although he had no notice of the 
proceedings.

Por an answer to the question we ha,ve to look to the 
Tules of law enacted under the Provincial Insolvency
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 Act. Section 42 deals with discharge and section 44
KTOTOAsLAi mentions the result of discharge. Under section 44, siib-

Nathxt clause (2) “ an order of discharge shall release the insolvent
from all debts provable under this Act.”  There are 
certain exceptions, but this case does not fall within 
any of the exceptions. This rule of law, namely an order 
of discharge, shall release the insolvent from all debts 
provable under this Act, is not qualified by any rule that 
the creditor should have notice of the proceedings. In 
our opinion the rule is based on a policy of law and not 
any ride of constructive notice. Notice or no noticej  ̂
therefore, the section 44 comes into play and releases 
the insolvent from the debt in question which could 
undoubtedly have been proved under the Act. There 
is no question of fraud involved in the ease and we need 
not express any opinion on that point. This view seems 
to be in consonance with the English decision in Elmslie 
V. Gorrie (1) which is based on sections 49 and 125 of 
the Bankruptcy Act of 1869.

Mr. I. B. Banerji, who appears for the creditor, has 
drawn our attention to rule 34 framed by this High Court 
under section 79 of the Provincial Insolvency Act and 
has urged that it would be in the interest of justice to 
modify the rule to this extent that at least some advertise­
ment might appear in a local newspaper and that some 
steps might be taken to proclaim the insolvency proceed­
ings by beat of drums in the locality in which the 
insohenti resides. W e think that there is some force 
ill this proposal and a copy of our jndgment will be 
circulated for the information of the learned Judges of 
this Court so that, if necessary, the rule may be 
amended.

Coming back to the point in question we see no reason 
to hold that the discharge was dependent on notice being 
given to the plaintiff. The result would be the same 
even if the omission of the name of Kundan Lai was

(1) (1878) 4 Q .B.D ., 29S.
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1933■deliberate on the part of the insolvent, proTided, of 
course, no question of fraud is involved. Our answer, KTuquAijLix 
therefore, to the question framed by the learned Judge NAran
of the small cause court is that the defendant is discharged 
from the liability under the promissory note in suit.
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APPELLATE CRIMINAL

Before Mr. Justice Young and Mr. Justice Thom
IQOO

EM PEEOR 1). UJAG-AE AND othees"^ 5
JVitness— Testiynony of ■perjured witness should he entirely 

discarded and not used, for any purpose— Emdence— Degree 
of proof—Isot affected hy degree of gravity of the charge— 
Quantum of erddence— Ooiumunal riot cases— Evidence Act 
(I of 1872), section ISi— Oath, efficacy of.
The evidence of a witness }3i'oved to have committed perjury 

is of no value whatsoever and cannot be used for any purpose; 
that is, by itself, or to corroborate or be corroborated by 
..truthful evidence.

There is only .one standard of proof for all charges, and 
that is that the Grown must prove the charge beyond all 
reasonable doubt. The nature of the sentence cannot affect 
the question of proof. Where the accused was charged with 
murder and arson, and the evidence both on the mm’der charge 
and the arson charge w'as precisely the aame, but the Sessions 
Judge thought that a lesser standard of proof might be applied 
to the arson charge but that a, higher standard was necessary 
for convicting on a capital charge and inflicting an irrevocable 
sentence, and gave the accused the benefit of doubt in respect 
of the murder charge but convicted him on the arson charge, 
it was held that the benefit of the doubt should have been 
given on both charges.

In communal riot cases it is unsafe to convict on the 
evidence of one witness alone, unless there is satisfactory 
circumstantial evidence in addition.

The oath administered in Indian courts to Indian wdtnesses 
is of an unsatisfactory nature.

Mr. K. D. Malaviya^ for the appellants.

^Criminal Appeal N o. 34  of 1932, fi'ora an or(l(=!r of H . J ,  Collister, Ses­
sions Ju d g a  of Cawnpore, dated tlie 28fch of Novem'ber, 3931.


