
__ note i’hat the word “ misconduct”  occurring in risk-note
secketaky b  is of wider import than the popular sense in which

o p  S t a t e  " ^  ̂ .
FOR India that word IS used. want of proper care and caution 
j\ otTNciL nmount to misconduct Â dthin the meaning of tlie

risk-note B. A mistake in the preparation of the raihvay 
receipt, winch throws doubt on the identity of the 
consignment to which it relates, is a misconduct in tlie 
above sense.

In the view of the case I  have taken, this application
for revision is dismissed vdth costs.
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Before Mr, Justice Niamat-ullali and Mr. Justice 
Rachlipal Singh

RAM P E A S A D  ( P la in t i f f )  v . B I N A E K  SHUKUT. 
March. .31 ^  ,

---------- :_____ (D epetstda'n t)"''
Tjimitation Act (IX of 190Q), sections 19, 20—Payment in 

handwriting of debtor hut without specifying whether tn- 
iDards interest or principal—Appropriation hy creditor to­
wards interest—Not pafyment of interest as such—  
Acknowledgment— Part payment, by itself, is not acknow- 
ledgm.ent of the balance.
It is an erroneous assumption that where interest is not 

paid as snoh, i.e,, the debtor does? not clearly mention that the 
payment made by him is to be appropriated towards interest, 
it slionld be considered to bâ ê been paid by him towards prin­
cipal. A debtor may pay a certain amount in part satisfaction of 
what is due froni him, without specifying that the sum is to be 
appropriated towards interest or principal; the creditor may, 
however, appropriate sucli payment towards interest, as he 

: is'entitled ty do under section 61 of the Contract Act, but the 
payment eanno't be considered to be the payment of interest 
as such, \Tithin the meaning of section 20 of the Lirnitataon 
Act. Nor can it be considered to be payment in part satis­
faction of Ihe principal, as it has been lawfully appropriated 
by the creditor tow'ards interest. Therefore, although the fact 
of the payment may appear in the handwriting of the debtor, 
limitation is not saved under section 20 of the Limitation 
Act.

■■’'Second Appeal >70. 1638 of 1931, from a decree of J .  C. Malik, Additional 
Subordinate Judge of Mirzapnr, dated the 20th of Ju ly , 1931, confirming a  docrco 
of Shamblm D ayal Singli, Miiiisif of Mirzapur, dated th e ISth of Ju n e, 1930.



Where a debtor pays a certain sum of money to his creditor, 19;̂ ? 
it cannot be said that such payment amounts to an at-kiiow- 
ledgment under section 19 of the Limitation Act of liahility for «.
the balance which may be proved to be remaining due. Sarico^

Dr. K . N. Katju  and Mr. Amhika Prasad, for the ap­
pellant.

Mr. A . P. Bagchi, for the respondent.
N l \ m a t - u l l a h  and R a o h h p a l  S in g h , JJ. ;— This is 

a plaintifi’ s appeal and ha  ̂ arisen out of a suit for  
re(3 0 very of Es. 1,070-3-6 made up of Rs.595-13-9 
principal and Es.474-7-6 interest together with another 
sum of Re.0-2-3 which need not be detailed, on the 
allegation that the defendant purchased on th.e 25th oi 
June, 1914-, from the plaintiff ornaments and cloth of 
the aggregate value of Es-1,003-9-6, and that he paid 
Es.310-10-0 on that date promising to pay the balance 
within a month. It is also alleged that the defendant 
agreed to pay interest in case of non-payment of the 
aforesaid sum within the stipulated time.

The suit was resisted principally on the ground that 
it is barred by limitation. The plaintif attempted to 
escape the bar of limitation hy relying upon a number 
of payments made by the defendant which, according 
to him, sayed limitation under sections 19 and 20 of 
the Indian Limitation Act.

*  # * # *

The defendant made a number of payments after tliti 
date of ttie transaction, the first of wliich yt̂ as made 
within 3 years from that date. Each subsequent pay­
ment is wnthin 3 years from the date of the next 
preceding palyment. It follows that if every one of the 
payments fulfils the reguirements of section 19 or 20 o f  
the Indian Limitation Act, the plaintiff may be held 
entitled to a decree. But to arrive at that finding every 
payment has to be examined in the light of the 
provisions of sections 19 and 20 of the Indian Limita* 
tion Act.
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The first payment of Es.40 is said to have been made 
SamPuasab on the 7th of February, 1918. There is no evidence

binaeiv that the defendant paid that sum tovv-ards interest. The
SHaKOT plaintiff’ s case is that interest was payable and was 

overdue. In the account annexed to the plaint the 
plaintiff has charged interest and has appropriated each 
payment towards interest. At any rate, the sum of 
Es.40 paid on 7th of February, 1918, was appropriated 
towards interest. It is argued by the learned counsel for 
the appellant that if the defendant did not pay Es.40
towards interest he must be taken to have paid it towards
principal, and as the fact of payment appears in his
Iiandwriting, section 20 is fully applicable. In our 
opinion this argument is based on a fallacy and proceeds 
on the assumption that where interest is not paid as 
such, that is, the debtor does not clearly mention that 
the payment made by him v̂as to be appropriated 
toAvards interest, it should be considered to have been 
paid by him toAvards principal- To our mind this is a 
wholly erroneous assumption. A debtor may pay a 
certain amount in part satisfaction of what is due from 
liiin without caring to specify that the sum is to be 
appropriated towards interest or principal. The pay­
ment will not be considered to be the payment of 
interest as such and will not save limitation on that 
footing. The creditor may, however, appropriate such 
payment towards interest, as he is entitled to do under 
section 61 of the Indian Contract Act. The position 
then is that though interest was not paid as such, pay­
ment made by the debtor was lawfully appropriated 
towards interest. It cannot be considered to be payment 
in part satisfaction of the principal. Therefore, if the 
fact of payment appears in writing, limitation cannot 
he saved on the supposition that a part of principal was 
paid and the fact of payment appears in the handwriting 
of the debtor. As already stated,. payment of Es.40 
made on the 7th of February, 1918, was not made towards 
interest. Tlie creditor did appropriate it in satisfaction
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1933of the interest. The payment was not payment of 
interest as such and cannot save limitation and tlioiigli Rampuasad 
it is in writing it cannot he assumed to be payment of binIee
principal so as to save limitation under section 20. smrKtn,.

It was also contended that each payment amounted 
to an aclinovidedgnient of liability within the meaning 
of section 19. It is said that payments were noted by 
the defendant on each occasion on a certain copy book 
which the plaintiff’s peon used to take round to the
debtors. This copy book was produced in the lower
courts. It has not come up with the record of the case.
We declined to adjourn the case as the entries on that 
copy book were not relied on in either of the two courts 
below as containing acknowledgments under section 19 
of the Indian Limitation Act. The fact of payment 
which is not disputed was also relied on as acknowledg­
ment under section 19- 'Where a debtor pays a certain 
sum of money to his creditor, there may be an implied 
acknowledgment of the liabiHty to the extent of the 
amount paid. It cannot, however, be said that the 
remaining liability shown by evidence almnd'e should be 
deemed to have also been acknowledged. In this view 
the payment of Es.40 on the 7th of February, 1918, can­
not amount to an acknowledgment under section 19 o f  
the Limitation Act. As limitation is not saved by the 
first item, the debt became time barred by thê  tim.e the: 
next payment was made on the 27th of April, 1919, and 
subsequent payments can be of no avail, even if they 
fulfil the requirements of section 20 or amount to 
acknowledgments under section 19. Accordingly we 
hold that the plaintiff’ s claim was barred by limitation.

For the reasons stated above, this appeal fails and is. 
dismissed witH costs.
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