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APPELLATE CIVIL

Before Mr. Justice Iqbal Ahmad and Mr. Justice Kisch 19S3
February, 28

BU P NABx\IN SINGH and anothbe (D efendants) ------------------
HAE GOPAL TEW APJ and o t h e r s  (P la in t i f f s )*

Promncial Insolvency Act (7  of 1920), section 28— Vesting of 
rnsolvenVs property in receiver— Transfer {rnortgage) by 
undischarged insolvent of property which had vested in re­
ceiver— Whether void or only voidable— Mortgaged pro­
perty re~vcsting in insolvent after his discharge-—Mortgage 
enforceaUe— Transfer of Property Act (IV  of 1882), section 
43.
iVn alienation by an undischarged insolyent of property be­

longing to liim is not altogether void but only voidable at the 
option of the receiver. The efiect of an order of adjudication 
is, no doubt, to vest the property of the insolvent which be­
longed to him, or which he acquires while the order of 
adjudication is in force, in the receiver, but that does not 
mean that an alienation by the insolvent is wholly void and 
^cannot be enforced-against him after an order of discharge 
has been passed and the property has been divested from the 
receiver and re-vested in the insolvent., A distinctiGn niust be 
drawn between cases in which because of a statutory prohibi­
tion a person is incompetent to contract or to transfer lus 
property, and cases where the person enteiing into a con­
tract or transferring his property is under no such disability. 
Notwithstanding the order of adjudication an insolvent is not 
incompetent to enter into a contract and there is no statutory 
provision prohibiting an insolvent from transferring his pro- 
jperty.

So where, after a person was adjudicated an insolvent cer­
tain property was gifted to him and he executed a mortgage 
thereof, but the receiver did not raise any objection and did 
not himself deal with the property, and after an order of 
.discharge had been passed the mortgagee sued to enforce the 
mortgage, it wsks held that the mortgage was not void and 
■Gould be enforced, and that section 43' of the Transfer of 
Property Act ai^plied.

^Second Appeal Ko; 1547 of 1931, from a î scres of Mahammad Junaid,
Seeotid Adciitioaal Subordinate Judge of Gorafehpui*, dated hhe 21.st of May, 1931, 
amodifying a decree of M. M. Setu, Miiiisii of GoraMipur, dated the 28th of 
January, 1929.



Mr, 1 . P. Pandey, for the appellants.
Bup Messrs. Harihans Sahai and Sri Narain Sahai, for the

N asadst t ,Singh respondents.
I q b a l  A h m a d  and K i s c h , J J . :— This appeal arises out 

Tewabi a suit for sale on a mortgage, dated the 5th of Septem­
ber, 1924. The mortgage deed was executed by Eam- 
naresh Singh, defendant No. 1, and his sons Brijnandan 
Singh and Lahiri Singh who were arrayed as defendants 
Nos. 2 and 3 in the suit. Mst. Munno Kuari, the 
mother of Bamnaresh Singh, also joined in the execution 
of the mortgage deed and she as impleaded as defendant 
No. 4. She, however, died during the pendency of the 
suit and is not a party to the present appeal.

The mortgage deed was for a sum of Rs. 1,551. Oat 
of jhis amount a sum of Es.857-5 was borrowed by the 
mortgagors for discharging a simple money decree 
against Ramnaresh Singh and for the payment of Gov­
ernment revenue. The property mortgaged originally 
belonged to Mst. Munno Kuari, but before the date of the- 
mortgage Mst. Munno Kuari had transferred that property 
by gift to Bamnaresh Singh. Therefore the property on 
the date of the mortgage was owned by Ramnaresh Singh. 
The mortgage was in favour of the father of the plaintiffs^ 
respondents, and it is not disputed that the plaintiffs have 
succeeded to the rights of the mortgagee.

Bup Narain Singh, a nephew, and Lachhmi Narain 
Singh, a brother of Bamnaresh Singh, were also arrayed' 
as defendants to the suit, on the allegation that they were- 
subsequent transferees of a portion of the mortgaged pro­
perty.

It is common ground that before the execution of the 
mortgage deed Bamnaresh Singh had been adjudicated 
an insolvent and was an undischarged insolvent on the date 
o f the niortgage. It is further admitted that an order 
of discharge was passed on the 14th of February, 1928,: 
and on the date of the institution of the suit giving rise 
to the present appeal Bamnaresh was no longer ati 
insolvent.
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The suit was not contested by tlie executants of tlie 
mortgage deed. Eiip Narain and Laclihmi Narain 
contested the suit on the groimd, inter alia, that the mort- Srŝ a 
gage deed, havmg been executed by Eamnaresh when he 
was an insolvent, was void and unenforceable. They 
further denied the allegation of the plaintiffs that they 
were subsequent transferees of the mortgaged property.

The trial coui^ held that Ramnaresh being an undis­
charged insolvent on the date of the mortgage “ had no 
right to deal wdth the property and the hy]3othecation of 
the same was invalid” . It also held that Rup Narain 
was not proved to be a subsequent transferee of the mort­
gaged property but that Lachhmi Narain was subsequent 
transferee of a portion of the mortgaged property. But 
in view of its finding that the mortgage was invalid it 
refused to pass a decree for sale of any portion of the 
mortgaged property and accordingly dismissed the claim 
against Rup Narain and Lachhmi Narain. It, however, 
passed a simple money decree aga.inst the executants of 
the mortgage deed, as the claim was brought within six 
years of the accrual of tbe cause of action.

The plaintiffs appealed in the low'er appellate court 
contending that they were entitled to a decree for sale 
with respect to the entire amount claimed by them. At 
the hearing of the appeal, however, their learned counsel 
pressed the appeal only witli respect to the sum o f 
Rs.857-5 which was borrowed for the payment of a 
decree and Governmeut revenue. The loŵ er appellate 
court held that the mortgage deed w-as not void but only 
voidable at the option of the receiver or the court that had 
appointed the receiver in the insolvency case, and, as 
neither the receiver nor the court had taken exception to 
the mortgage deed, the mortgage was enforceable at law.
It further held that both Rup Narain and Lachhmi Narain 
ivere subsequent transferees of the mortgaged property 
and the property in their hands was liable for the satis­
faction of the plaintiffs’ claim.. The lower appellate court, 
accordingly, modified the decree of the trial court by
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granting to the plaintiffs a decree for sale with respect 
to Es.857-5 with interest at the stipulated rate from the 
elate of the bond till the period of grace fixed by the decree 

i£ e for sale-
Tewaei Rup Narain and Lachhmi Narain have come up. in 

second appeal to this Court and it is contended on their 
behalf that the mortgage deed was void and unenforceable 
and that the plaintiffs were not entitled to a decree for 
sale. In support of this contention reliance is placed on 
section 28(2) and (4) of the Provincial Insolvency Act 
by which it is provided that on the making of an order 
of adjudication the whole of the property oi the insolvent 
vests in the court or the receiver, and that the property 
which is acquired or devolves on the insolvent after the 
date of the order of adj-udication and before his discharge 
also vests in the court or the receiver. It is argued that 
the gift by Mst. Munno Kuari to Eamnaresh Singh did 
not Â est the property gifted in Eamnaresh Singh and tha,t 
tbat property vested in the receiver or the court, n.nd, as 
such, Eamnaresh Singh had not a disjiosing power over 
ihe same. Accordingly it is urged that the mortgage was 
AA'holly void. We are unable to agree with this conten­
tion. We are of opinion, for the reasons about to be 
given, that an alienation by an undischarged insolvent of 
property belonging to him is not void but only voidable at 
the option of the receiver or the court and is not 
wholly void. It is true that the effect of an order of 
adjudication is to vest the property of the insolvent which 
belonged to him, or which he acquires while the order of 
adjudication is in force, in the receiver or the court, and, 
therefore, an insolvent is incompetent to deal with or to 
dispose of the property that is vested in the receiver. It 
is, however, quite another thing to say that an alienation 
by an insolvent is wholly void and cannot be enforced 
against him after an order of discharge has been passed 
and the property has been divested from the receiver and 
re-vested in the insolvent. Notvvithstanding the order o f :
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adjudication an insolvent is not incompetent to enter into 
a contract and there is no statutory provision proliibiting bup 
an insolvent from transferring liis property. A reference "sikgh 
to section 88 of tlie Provincial Insolvency Act makes it hab 
clear that the insolvent, even after the date of an order of Te-vvasi
adjudication, is competent to enter into composition with 
his creditors. In other words he can enter into a contract 
Avith his creditors. There is no statutory prohibitioii 
with respect to the transfer of the property of the 
insolvent. A transfer of his property by the insolA^jit 
cannot, therefore, he wholly void. It is, no donbt, voidable 
at the option of the receiver or the court, for the simple 
reason that so long as the order of adjudication is in force 
the property vests in the receiver or the court, and it is 
open to them to refuse to recognize the validity of the 
transfer by a person in whom, at the time of the transfer, 
the property did not vest. A distinction mnst be drawn 
between cases in which because of a statutory prohibition 
I! person is incompetent to contract or to transfer his pro­
perty, and cases where the person entering into a contract 
or transferring his property is under no such disability.
In the former case the contract or the transfer would be 
wholly void, but in the latter ciass of cases it would only 
be voidable and not void initio. To illustrate the 
former class of cases reference may be made to section 
■37 of the Court of Wards Act (U. P . Act No. IV  of 
1912) and section 10(2) of the Bundelkhand Encumbered 
Estates Act (Act No. I of 1003). By section 37 of the 
Court of Wards Act it is provided that a ward shall not be 
‘Competent to transfer or create any charge on, or interest 
in, any part of his property, or to enter into any contract 
which may involve him in pecuniary liability. Similarly, 
it is provided by section 10(2) of the Bundelkhand 
Encumbered Estates Act that so long as the Commissioner 
has not declared that the proprietor has ceased to be subject 
to the disabilities mentioned in the Act, the proprietot 
shall be incompetent to sell, mortgage or lease his pro­
prietary rights in land or any part thereof. There are
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no analogous provisions to be found in tlie Provincial 
R-dt Insolvency Act.

The view that we take finds support from the decision 
^  in Shiam Sarup v. Nand Ram (1). W e are not over-

tew^ i booking the fact that in the reported case the mortgage
made by the insolvent was for discharging an earlier 
mortgage executed by him, and one of the grounds on 
which the learned Judges held that the mortgage w.ap. 
not void was that by section 16(5) o f the Provincial 
Insolvency Act (Act No. I l l  of 1907), wdiich corre­
sponds to section 28(6) of the present Insolvency Act, 
the remedies of a secured creditor for the realisation of
his debts are not affected by the mere fact o f the debtor
being adjudicated an insolvent. But tlie learned
Judges further observed in that case that it is not open
to the representatives of an insolvent to assail the 
validity of a mortgage executed by him, if the mort­
gage has not been avoided by the creditor of the insol­
vent or the receiver appointed by the court.

It is contended by the learned counsel for the defen­
dants appellants that as a transfer by an insolvent of 
the property that is vested in the receiver has the effect, 
of defeating the provisions of the Provincial Insolvency 
Act, the transfer must be void. The assumption that; 
the transfer in, any way defeats the provisions of tlie- 
Provincial Insolvency Act is unfounded^ for the 
simple reason that it is open to the receiver or the- 
court to avoid the transfer and to ignore it.

In the present case, on the date of the mortgage the 
property mortgaged had vested in the receiver, but 
before the date of suit an order of discharge was passed 
and on the passing of that order the mortgaged pro­
perty re-vested in Ramnaresh, and therefore the mort­
gagee was, in view of the provisions o f  section 43 o f  
the Transfer of Property Act, entitled to recover the- 
mortgage debt by sale of the mortgaged property, 
Ramnaiesh, on the date that he executed the mortgage^

 ̂ ^1) (1921) I. L. R., 43 AE., 555.
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was, no doubt, not “ autliorized to transfer”  tlie property 
mortgaged, but on the passing of the order of dis­
charge the mortgaged property re-vested in him and tlie 
mortgagee could, therefore, enforce the mortgage by 
sale o f the mortgaged property.

Exception is also taken to the finding of the lower 
appellate court that Kup Narain and Lacbhmi N’ararln 
were subsequent transferees of the mortgaged pro­
perty. [After discussing the evideiice on this cjuestion 
the judgment proceeded.] W e hai^e, therefore, no 
hesitation in agreeing with the lower appellate court 
that both Eup Narain and Lachhmi Narain were subse- 
quent transferees of the mortgaged property.

In our judgment the decree appealed against is (per­
fectly correct and w'e accordingly dismiss this appeal 
with costs.
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Before Sir Shah Muhammad Sulaiman, Chief Justice, and 
Mr: Justice Thom

CHHANGA M AL aito others (•Judgm ent-debtors) 
RAM D U LAEEY L A L  (D eoree-hgldbe)^

€ivU Procedure Code, order X X I I , rules 8, 11, 12— 
cahility of rule 12 to execution appeal— Ahate7nent of 
appeal— Appellant's insolvency— Refusal of receiver to give 
security for costs— Dismissal of appeal.
Order X X II, rule 12 of the Civir Procedure Code does not 

exempt pending appeals from the operation of I'ule 8 of that 
order, even though the appeals arise out of execution jiroceed- 
ing's. An appeal stands on quite a different footing, in this 
respect, from an application for execution. Rule 12 does 
not contemplate that if an appeal has been preferred from an 
order in execution, then also rules 3, 4 and 8 would never 

■apply.'',.;
: So where in a pending appeal by the judgment-debtor 

against an order in execution the appellant became an insol­
vent, and the receiver refused to give the security for costs, 
required under order X X II, rule 8(1), it was held that the 
appeal must be dismissed under rule 8(2).
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*First Appeal No. 131 of 1932, from an order of Shyam Behari Lai, Subor­
dinate Judge of Farrtikliabad, dated the IStli of June, 1932,


