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can entitle the vendor fo suc the vendee for damages
must not be gratuitous and must be made by the vendor
before the claim of the third party against the vendor
has become unenforceable in law. TFor instance, if the
vendor malkes the payment to the third party after his
claim against the vendor was time-barred, a suit for
damages against the vendec cannot lie.

In the case before us, on the date on which Jaswant
Singh made the payment to Chiranji Lal, Chiranji Lal’s
claim was enforceable at law, and, therefore, time began
to run against the plaintiffs from the date of the pay-
ment. The suit was admittedly filed within three years
of that date and was within time.

We hold, therefore, that the lower appellate court was
wrong in holding that the suit was barred by limitation.
Accordingly we allow this appeal, set aside the decres of
the lower appellate court, and, modifying the decree of
the trial court, decree the plaintiffs’ suit with costs in all
courts.

MISCELLANEOUS CIVIL

—

Before Mr. Justice Young and Mr. Justice Igbal Ahmad
Ixv re INDIAN STATES BANK, ITD.*

Companies Act (VII of 1913), section 196—Public examina-
tion of officers of company—Report of official liquidator—
Specification of fraud—>Sufficiency of wmaterial for prima
facie case—Order made ex parte—dJurisdiction.,

Section 196 of the Companies Act, on the face of if, gives
jurisdiction to & court to make an order for public examination
immediately the official liquidator has applied to the court
stating that in his opinjon a fraud has been committed by any
direcbor .or other officer of the company. It is, however,
under the same section the duty of the court to consider the
application with respect to the information contained in if.
‘While the court must consider judicially the application of

* Miscellaneous case No. 784 of 1931.
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the official liguidator under section 196, and only pass an order

for public examination on being satisfied that there is a prima 1,

Jacie case, i.e. reasonable ground for the allegation of fraud
upon facts stated in the application, there iz no necessity to
specify the charge of frand with the same particularity as would
be necessary in a criminal charge under the Indian Penal
Code. Once the official liquidator has made ont any prima
jacie case of fraud against an officer, the examination is not
s be confined to the particular fraud mentioned in the appli-
cation.

The only objection which an officer of the company can
make to an ovder of the court passed ex parte against him
for his public examination is one of jurisdiction. He is not
enuitled at that stage to endeavour to show that ihe charge
of fraud is incorrect. He may, of course, do so on his public
examination if he can, and if he succeeds, then under section
196(6) the court may award him costs.

Messrs. Bhagwati Shankar and Jawahar Lal, for the
official liquidator.

Drs. N. P. Asthana, K. N. Malaviya, and Messrs.
R. K. Mdlaviya, K. C. Mital, Krishna Murari Lol, and
Ram Lal Kapoor, for the opposite party.

Youxc and Igsar, Aumap, 1J. :—A compulsory order
{or the winding up of the Indian States Bank, Litd., was
passed by this Court. An official liquidator was appoint-
ed. The official liquidator on the 2nd and the 9th of
December, 1932, applied under section 146 of the Indian
Companies Act to the court, stating that in his opinion
fraud had been committed by the persons named in his
applications in relation to the company since its formation,
and asked that the persons so named should be publicly
examined. Appended to the application was a schedule
in which appeared a statement of the facts as against
each of the persons named in the application, from which
the official liquidator asked the Court to infer that fraud
had been committed by them; for example, as re.qard%_
one of them, Kunwar Gopi Nath Singh, it was said:
‘“This man was one of the partners of Vidyarthi Tandon
& Co., who were the managing agents of the Indian States
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135 Pank, Litd., and was one of the signatories to the memo-

> e

I{nmi\ randum and articles of association. He was one of the

seares  Drst Directors of the company and as such made the first

Baw. allotment of shares, which was fraudulent. e himgelf
did not pay anything for his shares.  On the other hand,
ke fraudulently charged to the company large sums of
money in various ways without any right or justification.
He was also privy and party to many other fraudulent acts
of Vidyarthi Tandon & Co. and his partners B. €.
Vidyarthi and A. B. Tandon, which will be the subject-
matter of his examination.”” Similar allegations were
made in the schedule against cach of the persons sought
to be publicly examined. On that application, which
was ex parte, the Judge in charge of company matters
passed orders for the public examination of those men-
tioned. The Court was subsequently moved by counsel
on behalf of certain of these persons to set aside the ex
parte order, on the ground that the application of the
official liquidator did not give the Court jurigdiction to
make the order, as the charges of fraud in the application
were not made with sufficient particularity. The learned
Company Judge referred this matter to a Bench.

The point referred to this Bench necessitates considera~
tion of section 196 of the Indian Companies Act.
Section 196(1) 1s as follows: *“When an order has been
made for winding up a company by the court, and the
official liquidator has applied to the court stating that in
bis opinion a frand has heen committed by any person
in the promotion or formation of the company or by any
Director or other officer of the company in relation to the
company since its formation, the court may, after consi-
deration of the application, direct that any person who
has taken any part in the promotion or formation of the
company, or has been a Director, manager or other officer
of the company, shall attend before the couri on a day
appointed by the court for that purpose, and be publicly
examined as to the promotion or formation or the conduct
of the business of the company, or as to his conduct and
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dealings as Director, manager, or other officer thereof.”
It is contended by counsel for the officers of the company
sought to be publicly examined that where a charge of
fraud is made, it is a charge of a crimuinal nature and the
person to be examined is entitled to have notice of the
charge or charges in the same way as he would have notice
under the Indian Penal Code. He prays in aid sub-
section (6) of section 196, which enacts that if the person
examined is, “‘in the opinion of the court, exculpated
from any charges made or suggested against him, the
court may allow him such costs as in its discretion 1t may
ihink fit’”’, and he quotes as an authority two leading
cases on the construction of a similar section in the Com-
panies Winding Up Act (1890) in England, namely Ex
parte Barnes (1) and In ve Civil, Naval and Military Out-
fitters (2).  These provigions of the Companies Winding
Up Act (1890) together with the Companies Act of 1908
in Fngland have been consolidated in the Companies Act
of 1929. The equivalent section of the latter Act is
216.  While, of course, this Court, on questions arising
under the Companies Act, will pay the greatest respect
to the dccisions of the Courts in England, it is to be noted
that the terms of section 190G of the Tndian Act are
different [rom the terms of section 216 of the English
Act, and, further, the whole scheme of the Fnglish Act, in
so far as the official receiver or liquidator in England is
concerned, differs very materially from the provisions in
the Indian Act as to the dufies of an official liquidator

when a compulsory order has been made in India.
Bections 195 and 196 of the Indian Act are the only
sections which provide for an investigation by a liquidator
into the conduct of the officers of the company before
liquidation.  In England, on the other hand, section 181
of the Act of 1929 gives the official known as the official
receiver powers which are not given to the liquidator in
~India by the Indian Companies Act. Section 181 of the
1929 Act is the same ag section 147 of the Act of 1908

(1) [1896] A. ., 146. : (2) [1899] 1 Ch,, 215,
- 86 AD
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198 which was in force in Hugland wien the Indian Act was

Jnos - passed. By section 181 of the English Act the official

St receiver is entifled to have a statemcnt of the affairs of

Ten,  the company verified by affidavit submitted to him by

the officers of the company to be wound up. He is alswo

entitled by rule 50(2) made under the Act to hold personal

interviews with the officers of the company for the purpose

of investigating the company’s affairs, and the duty of

every such person is to attend af the official receiver’s office

and give the official receiver all the information that he

may require. It is thus seen that in England the official

receiver is entitled to have the fullest information before

the equivalent sections in the English Act to sections 195

and 166 of the Indian Act may be brought into use. A

further difference to be noted is that in section 216 of

the Hnglish Act of 1999 it is enacted that the- official

receiver, in order to give the court jurisdietion to make

an order for public examination, has to submit a “‘further

report stating that, in hig opinion, a fraud has been com-

mitted”’. In England he hag already by this made a

preliminary report after the investigation indicated in

section 181. The Indian legislature, however, has seen

fit not to give the official liquidator the powers of investi-

gation alluded to and has struck out from section 196

the provision as to the further report. Tt is thus seen

that the English decisions on the Eungliah Act on this

point cannat be held to be binding upon this Court. We

have, however, come to a decizion on the construction of

section 196 very similar to that arrived at by the Englich

Courts in Ba parte Barnes (1) and In re Civil, Naval and
Militavy Oulfitters (2).

We have o consider the provisions of the Indian Act
alone. It has been contended by counsel for the officers
of the company that section 195 of the Tndian Act gives
ample power for preliminary investigation. An examina-
tion under section 195 has, by the practice of this Court,
been a-private examination. - The Allahabad High Couré

(1) [189G] A. C., 146, (2) [1899] 1 Ch., 215,
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rules allow the rules of the English Court to be used
where there is no rule made for this Court, provided of
course that the rules in England are made ‘lﬁdél a section
similar to a section of the Indian Act. Tha English rules
provide for an examination similar to that under section
195 to be held in Chambers, and therefore a similar
-examination under that section in this country is alse
held in Chambers. We are not of opinion, however, that
the provisions under section 195 give the official liquidator
the powers of an official receiver in the Courts in England;
for instance, a person summoned under seciion 195 ‘‘may
demand his expenses’’. In India expenses may be a large
sum, as the officers of the company in liquidation may
have a long distance to travel before arriving in Allah-
abad. No investigation under section 195 would, there-
fore, be possible if the officers of the company had so
exhausted the funds of the company as to leave nothing in
the hands of the liquidator. Hection 196 on the face ot
it gives jurisdiction to a court t¢ make an ovder for public
examination immediately the olficial liquidator has applied
to the court stating that in his opinion a fraud has been
committed by any Director or other officer of the company.
Tt is, however, under the same section the duty of the
court to consider the application. Tt appears to us
10 be clear that such consideration must be a judicial
consideration based upon information supplied in the
application. The court, before it passes an order for
public examination, which is a serious matter, must be
satisfied that some facts are given in the application which
entitle the court to find that there is a prima facie case

of fraud against the particular person named. The

wording of the Act, which is that the court may “‘direct
that any person shall attend before the court . . . and be
publicly examined’’, does not, in our opinion, justily the
court, on a general allegation of fraud in the management
of the company, n mahmg an order for the public exa-
“mination of ‘‘any person’’ not directly implicated in ‘the
application of the official liquidator. Justice demands
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that the person against whom there is an allegation of
fraud should be clearly named and some facts stated in
the application itself to show that a prima facie case
exists against that person. Umnce the official liquidator
has made out any prima facie case of fraud against an
ofhcer, the examination 1s not to be confined to the parti-
cular [raud mentioned in the application. It must be
rememberad that section 196 is a section designed for a
thorough investigation of the affairs of the company and
the actions of the officers.

It is further to he noted that the only objection which
an officer of the company can make to an order of the
court passed ex partc againgt him for his public examina-
tion is one of jurisdiction. He is not entitled at that
stage to endeavour to show that the charge of frand is
incorrect. IHe may, of course, do so on his public
examination if he can, and, if he does, under sub-section
(6) of section 196 the court may award him costs.

We are satisfied, thercfore, that while the court must
consider judicially the application of {he official liquidator
under gection 196, and only pass an order on being satis-
fied that there is reasomable ground for the allegation of
fraud upon facts stated in the application, there is no
necessity to specify the charge of fraud with the same
particularity as wonld he necessary in a criminal charge
under the Indian Penal Code.

We are of opinion that the particulars given by fhe
official liquidator in hig applications as against each of
the officers are amply sufficient to comply with the pro-
visions of section 196. It is impossible generally to lay
down in each particular case what should be the contents
of an application under this section. Kach application.
depends on the facts in the particular cage.

The objections are disallowed with costs.



